cco035
Sub. H. B. No. 96

As Passed by the Senate

EPACD19

moved to amend as follows:

After line 74853, insert:

"Sec. 3704.01. As used in this chapter:

(A) "Administrator" means the administrator of the United
States environmental protection agency or the chief executive of
any successor federal agency responsible for implementation of

the federal Clean Air Act.

(B) "Air contaminant" means particulate matter, dust,
fumes, gas, mist, radionuclides, smoke, vapor, or odorous
substances, or any combination thereof, but does not mean
emissions from agricultural production activities, as defined in
section 929.01 of the Revised Code, that are consistent with
generally accepted agricultural practices, were established
prior to adjacent nonagricultural activities, have no
substantial, adverse effect on the public health, safety, or
welfare, do not result from the negligent or other improper
operations of any such agricultural activities, and would not be
required to obtain a Title V permit. For the purposes of this

chapter, agricultural production activities do not include the
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installation and operation of off-farm facilities for the
storage or processing of agricultural products, including, but
not limited to, alfalfa dehydrating facilities, rendering

plants, and feed and grain mills, elevators, and terminals.

(C) "Air contaminant source" means each separate operation
or activity that results or may result in the emission of any

air contaminant.

(D) "Air pollution" means the presence in the ambient air
of one or more air contaminants or any combination thereof in
sufficient quantity and of such characteristics and duration as
is or threatens to be injurious to human health or welfare,
plant or animal life, or property, or as unreasonably interferes

with the comfortable enjoyment of life or property.

(E) "Ambient air" means that portion of the atmosphere
outside of buildings and other enclosures, stacks, or ducts that

surrounds human, plant, or animal life or property.

(F) "Best available technology" means any combination of
work practices, raw material specifications, throughput
limitations, source design characteristics, an evaluation of the
annualized cost per ton of pollutant removed, and air pollution
control devices that have been previously demonstrated to the
director of environmental protection to operate satisfactorily
in this state or other states with similar air quality on

substantially similar air pollution sources.

(G) "Change within a permitted facility" means, within the
context of the Title V permit program established under section
3704.036 of the Revised Code, a change that is limited by a
federally enforceable provision of an applicable Title V permit

and that does not include physical, production, or other changes
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that are neither addressed nor limited by the federally
enforceable portion of a Title V permit unless the change would
result in a violation of a federally enforceable requirement or
a modification under Title I of the federal Clean Air Act or

would be subject to any requirements under Title IV of that act.

(H) "Community air monitoring" means any measurement or

quantification of ambient air concentrations of an air

contaminant, including both one-time monitoring events and

multi-sampling events. "Community air monitoring" does not

include any of the following:

(1) Monitoring conducted using monitoring devices

identified in the most recent approved version of the United

States environmental protection agency's document entitled "List

of Designated Reference and Equivalent Methods";

(2) Monitoring conducted using monitoring devices

identified in the most recent approved version of the United

State environmental protection agency's document entitled "Air

Monitoring Network Plan" that are installed and operated in

accordance with 40 C.F.R. 58 by the environmental protection

agency or by a local air pollution control authority under the

terms of a delegation agreement entered into under section

3704.111 of the Revised Code;

(3) Any measurement or quantification of ambient air

concentrations of an air contaminant that is specifically

identified or described in and either required or allowed to be

used for the particular air contaminant source or source

category for which it is being used under any of the following:

(a) The federal Clean Air Act;

(b) Any implementation plan promulgated or approved before

Legislative Service Commission

Page 3

48
49
50
51
52

53
54
55
56
57

58
59
60
61

62
63
64
65
66
67
68
69

70
71
72
73
74

75

76



CC0035

the effective date of this amendment;

(c) Any permit, variance, or order issued before the

effective date of this amendment or any renewal thereof after

the effective date of this amendment;

(d) Any other permit, variance, or order issued on or

after the effective date of this amendment, if the use of the

measurement system, testing equipment, tool, or process was

proposed, requested, or voluntarily accepted by the air

contaminant source or sources subject to that permit, wvariance,

or order.

(4) Any monitoring system installed and used by the

environmental protection agency or by a local air pollution

control authority under the terms of a delegation agreement

entered into under section 3704.111 of the Revised Code,

including, but not limited to, all of the following:

(a) A monitoring system used to measure polyfluoroalkyl

substances (PFAS) in ambient air or precipitation, using a

technique approved for that purpose by the United States

environmental protection agency;

(b) A monitoring system used to measure contaminants

identified by the American conference of governmental industrial

hygienists using methodologies consistent with the procedures

identified under method guidelines 1 and 2 of the United States

occupational safety and health administration;

(c) A monitoring system used to investigate and respond to

any accidents, spills, or releases under the authority of any

emergency response program developed and implemented under

Chapter 3750. of the Revised Code or Chapter 3745-104 of the

Administrative Code;
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(d) A monitoring system used to investigate any release

that exceeds the reporting quantities under 40 C.F.R. 302;

(e) A monitoring system used to measure any of the

compounds identified under section 112 (b) of the federal Clean

Air Act or Chapter 3745-114 of the Administrative Code;

(f) A monitoring system used under the national

atmospheric deposition program;

(g) A monitoring system used to measure contaminants

consistent with the "National Emission Standards for Hazardous

Air Pollutants from Petroleum Refineries," 40 C.F.R. 63, Subpart

CC.

(I) "Emit" or "emission" means the release into the

ambient air of an air contaminant.

+5-(J) "Emission limitation" and "emission standard" mean
a requirement that limits the quantity, rate, or concentration
of emissions of air contaminants, including any requirement
relating to the operation or maintenance of an air contaminant

source.

+F-(K) "Facility," for the purposes of the Title V permit
program established under section 3704.036 of the Revised Code,
means all of the emitting activities that are located on
contiguous or adjacent properties that are under the control of
the same person or persons or are under common control and that
are in the same major group as described in the standard

Industrial Classification Manual, 1987.

3 (L) "Federal Clean Air Act" means "Air Quality Act of
1967," 81 Stat. 485, 42 U.S.C. 1857, as amended by "Clean Air
Act Amendments of 1970," 84 Stat. 1676, 42 U.S.C. 1857, "Act of
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November 18, 1971," 85 Stat. 464, 42 U.S.C. 1857, "Act of April
9, 1973,"™ 87 Stat. 11, 42 U.S.C. 1857, "Act of June 24, 1974,"
88 Stat. 248, 42 U.S.C. 1857, "Clean Air Act Amendments of
1977," 91 Stat. 685, 42 U.S.C. 7401, "Safe Drinking Water Act
Amendments of 1977," 91 Stat. 1393, 42 U.S.C. 7401, "Clean Air
Act Amendments of 1990," 104 Stat. 2399, 42 U.S.C.A. 7401, and
any other amendments that have been or may hereafter be adopted,
or any supplements to those acts and laws of the United States
that have been or may hereafter be enacted in substitution
therefor, together with any regulations that have been or may
hereafter be adopted by the administrator by virtue of and in
accordance with those acts and laws. Reference to a particular
title or section of the federal Clean Air Act includes any
amendments that have been or may hereafter be enacted in
substitution therefor and any regulations pertaining to the
title or section that have been or may hereafter be adopted by
the administrator by virtue of and in accordance with the

federal Clean Air Act.

= (M) "Hazardous air pollutant" means any pollutant

listed under section 112 (b) of the federal Clean Air Act.

- (N) "Implementation plan" means a program for the
prevention and abatement of air pollution in the state that has
been promulgated or approved by the administrator pursuant to

the federal Clean Air Act.

- (0) "Local air pollution control authority" includes

all of the following unless terminated by the political

subdivisions represented thereby:

(1) All of the following agencies representing the
following political subdivisions, as those agencies existed on

July 1, 1993:
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(a) The Akron regional air quality management district

representing Medina, Summit, and Portage counties;

(b) The Canton city health department representing Stark

county;

(c) The Hamilton county department of environmental
services, southwest Ohio air quality agency representing Butler,

Warren, Hamilton, and Clermont counties;

(d) The city of Cleveland division of the environment

representing Cuyahoga county;

(e) The regional air pollution control agency representing

Darke, Preble, Miami, Montgomery, Clark, and Greene counties;

(f) The Lake county general health district representing

Lake and Geauga counties;

(g) The Portsmouth city health department representing

Brown, Adams, Scioto, and Lawrence counties;

(h) The city of Toledo division of pollution control
representing Lucas county and the city of Rossford in Wood

county.

(2) Any successor to an existing local air pollution

control authority listed in di&wisiens—N{I{ar—+te—irdivision
(O) (1) of this section that results from a change in the
political subdivisions comprising the local air pollution
control authority through the withdrawal of a political
subdivision from membership in the local air pollution control
authority or the inclusion of an additional political
subdivision in the membership of the local air pollution control

authority;
(3) Any new local air pollution control authority
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established on or after July 1, 1993, by one or more political
subdivisions of this state for the purposes of exercising the
powers reserved to political subdivisions of this state under

division (A) of section 3704.11 of the Revised Code.

463 (P) "Person" means the federal government or any agency
thereof, the state or any agency thereof, any political
subdivision or any agency thereof, or any public or private

corporation, individual, partnership, or other entity.

P> (Q) "Research and development sources" means sources
whose activities are conducted for nonprofit scientific or
educational purposes; sources whose activities are conducted to
test more efficient production processes or methods for
preventing or reducing adverse environmental impacts, provided
that the activities do not include the production of an
intermediate or final product for sale or exchange for
commercial profit, except in a de minimis manner; a research or
laboratory source the primary purpose of which is to conduct
research and development into new processes and products, that
is operated under the close supervision of technically trained
personnel, and that is not engaged in the manufacture of
products for sale or exchange for commercial profit, except in a
de minimis manner; the temporary use of normal production
sources 1in a research and development mode to test the technical
or commercial viability of alternative raw materials or
production processes, provided that the use does not include the
production of an intermediate or final product for sale or
exchange for commercial profit, except in a de minimis manner;
the experimental firing of any fuel or combination of fuels in a
boiler, heater, furnace, or dryer for the purpose of conducting

research and development of more efficient combustion or more
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effective prevention or control of air pollutant emissions,
provided that, during those periods of research and development,
the heat generated is not used for normal production purposes or
for producing a product for sale or exchange for commercial
profit, except in a de minimis manner; and such other similar

sources as the director may prescribe by rule.

42 (R) "Responsible official" means one of the following,

as applicable:

(1) For a corporation: a president, secretary, treasurer,
or vice-president of the corporation in charge of a principal
business function, any other person who performs similar policy
or decision-making functions for the corporation, or a duly
authorized representative of any such person if the
representative is responsible for the overall operation of one
or more manufacturing, production, or operating facilities
applying for or subject to a Title V permit and if one of the

following applies:

(a) The facilities employ more than two hundred fifty
individuals or have gross annual sales or expenditures exceeding

twenty-five million dollars, in second quarter 1980 dollars;

(b) The delegation of authority to the representative is

approved in advance by the director.

(2) For a partnership or sole proprietorship: a general

partner or the proprietor, respectively.

(3) For the federal government or any agency thereof, the
state or any agency thereof, a political subdivision or any
agency thereof, or any other public agency, either a principal
executive officer or authorized elected official. For the

purposes of this division, a principal executive officer of a
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federal agency includes the chief executive officer having
responsibility for the overall operation of a principal

geographic unit of the agency.
(4) For affected sources, both of the following:

(a) The designated representative insofar as actions,
standards, requirements, or prohibitions under Title IV of the
federal Clean Air Act or regulations adopted under it are

concerned;

(b) The designated representative for any other purposes

under 40 C.F.R. part 70.

+R)>(S) "Small business stationary source" means any
building, structure, facility, or installation that emits any
federally regulated air pollutant and is owned or operated by a
person who employs one hundred or fewer individuals; is a small
business concern as defined in the "Small Business Act," 72
Stat. 384 (1958), 15 U.S.C.A. 632, as amended; is not a major
stationary source as defined in section 302 (j) of the federal
Clean Air Act; does not emit fifty tons or more per year of any
federally regulated air pollutant or any hazardous air

pollutant; and emits less than seventy-five tons per year of all

federally regulated air pollutants.

453+ (T) "Title V permit" means an operating permit required
to be issued by the state under section 502 of the federal Clean
Air Act and issued under section 3704.036 of the Revised Code

and rules adopted under it.

) (U) For the purposes of the Title V permit program
established under this chapter and rules adopted under it, all
terms defined in 40 C.F.R. part 70 have the same meaning as in

that part.
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Sec. 3704.03. The director of environmental protection may

do any of the following:

(A) Develop programs for the prevention, control, and

abatement of air pollution;

(B) Advise, consult, contract, and cooperate with any
governmental or private agency in the furtherance of the

purposes of this chapter;

(C) Encourage, participate in, or conduct studies,
investigations, and research relating to air pollution, collect
and disseminate information, and conduct education and training
programs relating to the causes, prevention, control, and

abatement of air pollution;

(D) Adopt, modify, and rescind rules prescribing ambient
air quality standards for the state as a whole or for various
areas of the state that are consistent with and no more
stringent than the national ambient air quality standards in

effect under the federal Clean Air Act;

(E) Adopt, modify, suspend, and rescind rules for the
prevention, control, and abatement of air pollution, including
rules prescribing for the state as a whole or for various areas
of the state emission standards for air contaminants, and other
necessary rules for the purpose of achieving and maintaining
compliance with ambient air quality standards in all areas
within the state as expeditiously as practicable, but not later
than any deadlines applicable under the federal Clean Air Act;
rules for the prevention or control of the emission of hazardous
or toxic air contaminants; rules prescribing fugitive dust
limitations and standards that are related, on an areawide

basis, to attainment and maintenance of ambient air quality
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standards; rules prescribing shade, density, or opacity
limitations and standards for emissions, provided that with
regard to air contaminant sources for which there are
particulate matter emission standards in addition to a shade,
density, or opacity rule, upon demonstration by such a source of
compliance with those other standards, the shade, density, or
opacity rule shall provide for establishment of a shade,
density, or opacity limitation for that source that does not
require the source to reduce emissions below the level specified
by those other standards; rules for the prevention or control of
odors and air pollution nuisances; rules that prevent
significant deterioration of air quality to the extent required
by the federal Clean Air Act; rules for the protection of
visibility as required by the federal Clean Air Act; and rules
prescribing open burning limitations and standards. In adopting,
modifying, suspending, or rescinding any such rules, the
director, to the extent consistent with the federal Clean Air
Act, shall hear and give consideration to evidence relating to

all of the following:

(1) Conditions calculated to result from compliance with
the rules, the overall cost within this state of compliance with
the rules, and their relation to benefits to the people of the

state to be derived from that compliance;

(2) The quantity and characteristics of air contaminants,
the frequency and duration of their presence in the ambient air,

and the dispersion and dilution of those contaminants;

(3) Topography, prevailing wind directions and velocities,
physical conditions, and other factors that may or may combine

to affect air pollution.

Consistent with division (K) of section 3704.036 of the
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Revised Code, the director shall consider alternative emission
limits proposed by the owner or operator of an air contaminant
source that is subject to an emission limit established in rules
adopted under this division and shall accept those alternative
emission limits that the director determines to be equivalent to
emission limits established in rules adopted under this

division.

(F) (1) Adopt, modify, suspend, and rescind rules
consistent with the purposes of this chapter prohibiting the
location, installation, construction, or modification of any air
contaminant source or any machine, equipment, device, apparatus,
or physical facility intended primarily to prevent or control
the emission of air contaminants unless an installation permit
therefor has been obtained from the director or the director's

authorized representative.

(2) (a) Applications for installation permits shall be
accompanied by plans, specifications, construction schedules,
and such other pertinent information and data, including data on
ambient air quality impact and a demonstration of best available
technology, as the director may require. Installation permits
shall be issued for a period specified by the director and are
transferable. The director shall specify in each permit the
applicable emission standards and that the permit is conditioned
upon payment of the applicable fees as required by section
3745.11 of the Revised Code and upon the right of the director's
authorized representatives to enter upon the premises of the
person to whom the permit has been issued, at any reasonable
time and subject to safety requirements of the person in control
of the premises, for the purpose of determining compliance with

such standards, this chapter, the rules adopted thereunder, and
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the conditions of any permit, variance, or order issued
thereunder. Each proposed new or modified air contaminant source
shall provide such notice of its proposed installation or
modification to other states as is required under the federal
Clean Air Act. Installation permits shall include the
authorization to operate sources installed and operated in
accordance with terms and conditions of the installation permits
for a period not to exceed one year from commencement of
operation, which authorization shall constitute an operating
permit under division (G) of this section and rules adopted

under it.

No installation permit shall be required for activities
that are subject to and in compliance with a plant-wide
applicability limit issued by the director in accordance with

rules adopted under this section.

No installation permit shall be issued except in
accordance with all requirements of this chapter and rules
adopted thereunder. No application shall be denied or permit
revoked or modified without a written order stating the findings
upon which denial, revocation, or modification is based. A copy
of the order shall be sent to the applicant or permit holder by

certified mail.

(b) An air contaminant source that is the subject of an
installation permit shall be installed or modified in accordance
with the permit not later than eighteen months after the
permit's effective date at which point the permit shall

terminate unless one of the following applies:

(i) The owner or operator has undertaken a continuing
program of installation or modification during the eighteen-

month period.
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(ii) The owner or operator has entered into a binding
contractual obligation to undertake and complete within a
reasonable period of time a continuing program of installation
or modification of the air contaminant source during the

eighteen-month period.

(1iii) The director has extended the date by which the air
contaminant source that is the subject of the installation

permit must be installed or modified.

(iv) The installation permit is the subject of an appeal
by a party other than the owner or operator of the air
contaminant source that is the subject of the installation
permit, in which case the date of termination of the permit is
not later than eighteen months after the effective date of the

permit plus the number of days between the date in which the

permit was appealed and the date on which all appeals concerning

the permit have been resolved.

(v) The installation permit has been superseded by a
subsequent installation permit, in which case the original
installation permit terminates on the effective date of the

superseding installation permit.

Division (F) (2) (b) of this section applies to an
installation permit that has not terminated as of October 16,

20009.

The director may adopt rules in accordance with Chapter
119. of the Revised Code for the purpose of establishing
additional requirements that are necessary for the

implementation of division (F) (2) (b) of this section.

(3) Not later than two years after August 3, 2006, the

director shall adopt a rule in accordance with Chapter 119. of
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the Revised Code specifying that a permit to install is required
only for new or modified air contaminant sources that emit any

of the following air contaminants:

(a) An air contaminant or precursor of an air contaminant
for which a national ambient air quality standard has been

adopted under the federal Clean Air Act;

(b) An air contaminant for which the air contaminant

source is regulated under the federal Clean Air Act;

(c) An air contaminant that presents, or may present,
through inhalation or other routes of exposure, a threat of
adverse human health effects, including, but not limited to,
substances that are known to be, or may reasonably be
anticipated to be, carcinogenic, mutagenic, teratogenic, or
neurotoxic, that cause reproductive dysfunction, or that are
acutely or chronically toxic, or a threat of adverse
environmental effects whether through ambient concentrations,
bioaccumulation, deposition, or otherwise, and that is
identified in the rule by chemical name and chemical abstract

service number.

The director may modify the rule adopted under division
(F) (3) (c) of this section for the purpose of adding or deleting
alr contaminants. For each air contaminant that is contained in
or deleted from the rule adopted under division (F) (3) (c) of
this section, the director shall include in a notice
accompanying any proposed or final rule an explanation of the
director's determination that the air contaminant meets the
criteria established in that division and should be added to, or
no longer meets the criteria and should be deleted from, the
list of air contaminants. The explanation shall include an

identification of the scientific evidence on which the director
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relied in making the determination. Until adoption of the rule 458
under division (F) (3) (c) of this section, nothing shall affect 459
the director's authority to issue, deny, modify, or revoke 460
permits to install under this chapter and rules adopted under 461
it. 462

(4) (a) Applications for permits to install new or modified 463
air contaminant sources shall contain sufficient information 464
regarding air contaminants for which the director may require a 465
permit to install to determine conformity with the environmental 466
protection agency's document entitled "Review of New Sources of 467
Air Toxics Emissions, Option A," dated May 1986, which the 468
director shall use to evaluate toxic emissions from new or 469
modified air contaminant sources. The director shall make copies 470
of the document available to the public upon request at no cost 471
and post the document on the environmental protection agency's 472
web site. Any inconsistency between the document and division 473
(F) (4) of this section shall be resolved in favor of division 474
(F) (4) of this section. 475

(b) The maximum acceptable ground level concentration of 476
an air contaminant shall be calculated in accordance with the 477
document entitled "Review of New Sources of Air Toxics 478
Emissions, Option A." Modeling shall be conducted to determine 479
the increase in the ground level concentration of an air 480
contaminant beyond the facility's boundary caused by the 481
emissions from a new or modified source that is the subject of 482
an application for a permit to install. Modeling shall be based 483
on the maximum hourly rate of emissions from the source using 484
information including, but not limited to, any emission control 485
devices or methods, operational restrictions, stack parameters, 486
and emission dispersion devices or methods that may affect 487
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ground level concentrations, either individually or in
compbination. The director shall determine whether the activities
for which a permit to install is sought will cause an increase
in the ground level concentration of one or more relevant air
contaminants beyond the facility's boundary by an amount in
excess of the maximum acceptable ground level concentration. In
making the determination as to whether the maximum acceptable
ground level concentration will be exceeded, the director shall
give consideration to the modeling conducted under division (F)
(4) (b) of this section and other relevant information submitted

by the applicant.

(c) If the modeling conducted under division (F) (4) (b) of
this section with respect to an application for a permit to
install demonstrates that the maximum ground level concentration
from a new or modified source will be greater than or equal to
eighty per cent, but less than one hundred per cent of the
maximum acceptable ground level concentration for an air
contaminant, the director may establish terms and conditions in
the permit to install for the air contaminant source that will
require the owner or operator of the air contaminant source to
maintain emissions of that air contaminant commensurate with the
modeled level, which shall be expressed as allowable emissions
per day. In order to calculate the allowable emissions per day,
the director shall multiply the hourly emission rate modeled
under division (F) (4) (b) of this section to determine the ground
level concentration by the operating schedule that has been
identified in the permit to install application. Terms and
conditions imposed under division (F) (4) (c¢) of this section are
not federally enforceable requirements and, if included in a
Title V permit, shall be placed in the portion of the permit

that is only enforceable by the state.
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(d) If the modeling conducted under division (F) (4) (b) of
this section with respect to an application for a permit to
install demonstrates that the maximum ground level concentration
from a new or modified source will be less than eighty per cent
of the maximum acceptable ground level concentration, the owner
or operator of the source annually shall report to the director,
on a form prescribed by the director, whether operations of the
source are consistent with the information regarding the
operations that was used to conduct the modeling with regard to
the permit to install application. The annual report to the
director shall be in lieu of an emission limit or other permit
terms and conditions imposed pursuant to division (F) (4) of this
section. The director may consider any significant departure
from the operations of the source described in the permit to
install application that results in greater emissions than the
emissions rate modeled to determine the ground level
concentration as a modification and require the owner or
operator to submit a permit to install application for the
increased emissions. The requirements established in division
(F) (4) (d) of this section are not federally enforceable
requirements and, if included in a Title V permit, shall be
placed in the portion of the permit that is only enforceable by

the state.

(e) Division (F) (4) of this section and the document
entitled "Review of New Sources of Air Toxics Emissions, Option
A" shall not be included in the state implementation plan under
section 110 of the federal Clean Air Act and do not apply to an
air contaminant source that is subject to a maximum achievable
control technology standard or residual risk standard under
section 112 of the federal Clean Air Act, to a particular air

contaminant identified under 40 C.F.R. 51.166, division (b) (23),
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for which the director has determined that the owner or operator
of the source is required to install best available control
technology for that particular air contaminant, or to a
particular air contaminant for which the director has determined
that the source is required to meet the lowest achievable
emission rate, as defined in 40 C.F.R. part 51, Appendix S, for

that particular air contaminant.

(f) (1) Division (F) (4) of this section and the document
entitled "Review of New Sources of Air Toxics Emissions, Option
A" do not apply to parking lots, storage piles, storage tanks,
transfer operations, grain silos, grain dryers, emergency
generators, gasoline dispensing operations, air contaminant
sources that emit air contaminants solely from the combustion of
fossil fuels, or the emission of wood dust, sand, glass dust,

coal dust, silica, and grain dust.

(ii) Notwithstanding division (F) (4) (f) (1) of this
section, the director may require an individual air contaminant
source that is within one of the source categories identified in
division (F) (4) (f) (1) of this section to submit information in
an application for a permit to install a new or modified source
in order to determine the source's conformity to the document if
the director has information to conclude that the particular new
or modified source will potentially cause an increase in ground
level concentration beyond the facility's boundary that exceeds
the maximum acceptable ground level concentration as set forth

in the document.

(iii) The director may adopt rules in accordance with
Chapter 119. of the Revised Code that are consistent with the
purposes of this chapter and that add to or delete from the

source category exemptions established in division (F) (4) (f) (i)
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of this section.

(5) Not later than one year after August 3, 2006, the
director shall adopt rules in accordance with Chapter 119. of
the Revised Code specifying activities that do not, by
themselves, constitute beginning actual construction activities
related to the installation or modification of an air
contaminant source for which a permit to install is required
such as the grading and clearing of land, on-site storage of
portable parts and equipment, and the construction of
foundations or buildings that do not themselves emit air
contaminants. The rules also shall allow specified initial
activities that are part of the installation or modification of
an air contaminant source, such as the installation of
electrical and other utilities for the source, prior to issuance
of a permit to install, provided that the owner or operator of
the source has filed a complete application for a permit to
install, the director or the director's designee has determined
that the application is complete, and the owner or operator of
the source has notified the director that this activity will be
undertaken prior to the issuance of a permit to install. Any
activity that is undertaken by the source under those rules
shall be at the risk of the owner or operator. The rules shall
not apply to activities that are precluded prior to permit
issuance under section 111, section 112, Part C of Title I, and

Part D of Title I of the federal Clean Air Act.

(G) Adopt, modify, suspend, and rescind rules prohibiting
the operation or other use of any new, modified, or existing air
contaminant source unless an operating permit has been obtained
from the director or the director's authorized representative,

or the air contaminant source is being operated in compliance
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with the conditions of a variance issued pursuant to division
(H) of this section. Applications for operating permits shall be
accompanied by such plans, specifications, and other pertinent
information as the director may require. Operating permits may
be issued for a period determined by the director not to exceed
ten years, are renewable, and are transferable. The director
shall specify in each operating permit that the permit is
conditioned upon payment of the applicable fees as required by
section 3745.11 of the Revised Code and upon the right of the
director's authorized representatives to enter upon the premises
of the person to whom the permit has been issued, at any
reasonable time and subject to safety requirements of the person
in control of the premises, for the purpose of determining
compliance with this chapter, the rules adopted thereunder, and
the conditions of any permit, variance, or order issued
thereunder. Operating permits may be denied or revoked for
failure to comply with this chapter or the rules adopted
thereunder. An operating permit shall be issued only upon a
showing satisfactory to the director or the director's
representative that the air contaminant source is being operated
in compliance with applicable emission standards and other rules
or upon submission of a schedule of compliance satisfactory to
the director for a source that is not in compliance with all
applicable requirements at the time of permit issuance, provided
that the compliance schedule shall be consistent with and at
least as stringent as that contained in any judicial consent
decree or administrative order to which the air contaminant
source 1is subject. The rules shall provide for the issuance of
conditional operating permits for such reasonable periods as the
director may determine to allow the holder of an installation

permit, who has constructed, installed, located, or modified a
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new air contaminant source in accordance with the provisions of 641
an installation permit, to make adjustments or modifications 642
necessary to enable the new air contaminant source to comply 643
with applicable emission standards and other rules. Terms and 644
conditions of operating permits issued pursuant to this division 645
shall be federally enforceable for the purpose of establishing 646
the potential to emit of a stationary source and shall be 647
expressly designated as federally enforceable. Any such 648
federally enforceable restrictions on a source's potential to 649
emit shall include both an annual limit and a short-term limit 650
of not more than thirty days for each pollutant to be restricted 651
together with adequate methods for establishing compliance with 652
the restrictions. In other respects, operating permits issued 653
pursuant to this division are enforceable as state law only. No 654
application shall be denied or permit revoked or modified 655
without a written order stating the findings upon which denial, 656
revocation, or modification is based. A copy of the order shall 657
be sent to the applicant or permit holder by certified mail. 658

(H) Adopt, modify, and rescind rules governing the 659
issuance, revocation, modification, or denial of wvariances that 660
authorize emissions in excess of the applicable emission 661
standards. 662

No variance shall be issued except pursuant to those 663
rules. The rules shall prescribe conditions and criteria in 664
furtherance of the purposes of this chapter and consistent with 665
the federal Clean Air Act governing eligibility for issuance of 666
variances, which shall include all of the following: 667

(1) Provisions requiring consistency of emissions 668
authorized by a variance with timely attainment and maintenance 669
of ambient air quality standards; 670
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(2) Provisions prescribing the classes and categories of
air contaminants and air contaminant sources for which wvariances

may be issued;

(3) Provisions defining the circumstances under which an
applicant shall demonstrate that compliance with applicable
emission standards is technically infeasible, economically
unreasonable, or impossible because of conditions beyond the

control of the applicant;

(4) Other provisions prescribed in furtherance of the

goals of this chapter.

The rules shall prohibit the issuance of variances from
any emission limitation that was applicable to a source pursuant
to an installation permit and shall prohibit issuance of

variances that conflict with the federal Clean Air Act.

Applications for variances shall be accompanied by such
information as the director may require. In issuing variances,
the director may order the person to whom a variance is issued
to furnish plans and specifications and such other information
and data, including interim reports, as the director may require
and to proceed to take such action within such time as the
director may determine to be appropriate and reasonable to
prevent, control, or abate the person's existing emissions of
air contaminants. The director shall specify in each variance
that the variance is conditioned upon payment of the applicable
fees as required by section 3745.11 of the Revised Code and upon
the right of the director's authorized representatives to enter
upon the premises of the person to whom the variance has been
issued, at any reasonable time and subject to safety
requirements of the person in control of the premises, for the

purpose of determining compliance with this chapter, the rules
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adopted thereunder, and the conditions of any permit, wvariance,

or order issued thereunder.

The director may hold a public hearing on an application
for a variance or renewal thereof at a location in the county
where the variance is sought. The director shall give not less
than twenty days' notice of the hearing to the applicant by
certified mail or another type of mail accompanied by a receipt.
The director also shall cause at least one publication of notice
in a newspaper with general circulation in the county where the
variance i1s sought or may instead provide public notice by
publication on the environmental protection agency's web site.
The director shall keep available for public inspection at the
principal office of the environmental protection agency a
current schedule of pending applications for variances and a
current schedule of pending variance hearings. The director
shall make a complete stenographic record or electronic record
of testimony and other evidence submitted at the hearing. The
director shall make a written determination to issue, renew, or
deny the variance and shall enter the determination and the
basis therefor into the record of the hearing. The director
shall issue, renew, or deny an application for a variance or
renewal thereof, or issue a proposed action upon the application
pursuant to section 3745.07 of the Revised Code, within six
months of the date upon which the director receives a complete
application with all pertinent information and data required by

the director.

Any variance granted pursuant to rules adopted under this
division shall be for a period specified by the director, not to
exceed three years, and may be renewed from time to time on such

terms and for such periods, not to exceed three years each, as
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the director determines to be appropriate. A variance may be
revoked, or renewal denied, for failure to comply with
conditions specified in the variance. No variance shall be
issued, denied, revoked, or modified without a written order
stating the findings upon which the issuance, denial,
revocation, or modification is based. A copy of the order shall

be sent to the applicant or variance holder by certified mail.

(I) Require the owner or operator of an air contaminant
source to install, employ, maintain, and operate such emissions,
ambient air quality, meteorological, or other monitoring devices
or methods as the director shall prescribe; to sample those
emissions at such locations, at such intervals, and in such
manner as the director prescribes; to maintain records and file
periodic reports with the director containing information as to
location, size, and height of emission outlets, rate, duration,
and composition of emissions, and any other pertinent
information the director prescribes; and to provide such written
notice to other states as the director shall prescribe. In
requiring monitoring devices, records, and reports, the
director, to the extent consistent with the federal Clean Air
Act, shall give consideration to technical feasibility and
economic reasonableness and allow reasonable time for
compliance. For sources where a specific monitoring, record-
keeping, or reporting requirement is specified for a particular
air contaminant from a particular air contaminant source in an
applicable regulation adopted by the United States environmental
protection agency under the federal Clean Air Act or in an
applicable rule adopted by the director, the director shall not
impose an additional requirement in a permit that is a different
monitoring, record-keeping, or reporting requirement other than

the requirement specified in the applicable regulation or rule

Legislative Service Commission

Page 26

731
732
733
734
735
736
737

738
739
740
741
742
743
744
745
746
747
748
749
750
751
752
753
754
755
756
757
758
759
760
761



CC0035

for that air contaminant except as otherwise agreed to by the
owner or operator of the air contaminant source and the

director. For sources where no specific monitoring requirement

is specified for a particular air contaminant from a particular

air contaminant source in an applicable regulation adopted by

the United States environmental protection agency under the

federal Clean Air Act or in an applicable rule adopted by the

director, the director shall not impose a monitoring requirement

in a permit that requires community air monitoring, except as

otherwise agreed to by the owner or air operator of the air

contaminant source and the director. If two or more regulations

or rules impose different monitoring, record-keeping, or
reporting requirements for the same air contaminant from the
same air contaminant source, the director may impose permit
terms and conditions that consolidate or streamline the
monitoring, record-keeping, or reporting requirements in a
manner that conforms with each applicable requirement. To the
extent consistent with the federal Clean Air Act and except as
otherwise agreed to by the owner or operator of an air
contaminant source and the director, the director shall not
require an operating restriction that has the practical effect
of increasing the stringency of an existing applicable emission

limitation or standard.

(J) Establish, operate, and maintain monitoring stations
and other devices designed to measure air pollution and enter
into contracts with any public or private agency for the
establishment, operation, or maintenance of such stations and

devices, except that the director shall not enter into contracts

with any private agency for the establishment, operation, or

maintenance of community air monitoring where the intended use

of the data produced by such monitoring stations and other
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devices would violate divisions (B) or (C) of section 3704.09 of

the Revised Code;

(K) By rule adopt procedures for giving reasonable public
notice and conducting public hearings on any plans for the
prevention, control, and abatement of air pollution that the

director is required to submit to the federal government;

(L) Through any employee, agent, or authorized
representative of the director or the environmental protection
agency, enter upon private or public property, including
improvements thereon, at any reasonable time, to make
inspections, take samples, conduct tests, and examine records or
reports pertaining to any emission of air contaminants and any
monitoring equipment or methods and to determine if there are
any actual or potential emissions from such premises and, if so,
to determine the sources, amounts, contents, and extent of those
emissions, or to ascertain whether there is compliance with this
chapter, any orders issued or rules adopted thereunder, or any
other determination of the director. The director, at reasonable
times, may have access to and copy any such records. If entry or
inspection authorized by this division is refused, hindered, or
thwarted, the director or the director's authorized
representative may by affidavit apply for, and any judge of a
court of record may issue, an appropriate inspection warrant
necessary to achieve the purposes of this chapter within the

court's territorial jurisdiction.

(M) Accept and administer gifts or grants from the federal
government and from any other source, public or private, for

carrying out any of the functions under this chapter;

(N) Obtain necessary scientific, technical, and laboratory

services;
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(O) Establish advisory boards in accordance with section

121.13 of the Revised Code;

(P) Delegate to any city or general health district or
political subdivision of the state any of the director's
enforcement and monitoring powers and duties, other than rule-
making powers, as the director elects to delegate, and in
addition employ, compensate, and prescribe the powers and duties
of such officers, employees, and consultants as are necessary to
enable the director to exercise the authority and perform duties
imposed upon the director by law. Technical and other services
shall be performed, insofar as practical, by personnel of the

environmental protection agency.

(Q) Certify to the government of the United States or any
agency thereof that an industrial air pollution facility is in
conformity with the state program or requirements for control of
air pollution whenever such certificate is required for a

taxpayer pursuant to any federal law or requirements;

(R) Issue, modify, or revoke orders requiring abatement of
or prohibiting emissions that violate applicable emission
standards or other requirements of this chapter and rules
adopted thereunder, or requiring emission control devices or
measures in order to comply with applicable emission standards
or other requirements of this chapter and rules adopted
thereunder. Any such order shall require compliance with
applicable emission standards by a specified date and shall not
conflict with any requirement of the federal Clean Air Act. In
the making of such orders, the director, to the extent
consistent with the federal Clean Air Act, shall give
consideration to, and base the determination on, evidence

relating to the technical feasibility and economic
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reasonableness of compliance with such orders and their relation
to benefits to the people of the state to be derived from such
compliance. If, under the federal Clean Air Act, any such order
shall provide for the posting of a bond or surety to secure
compliance with the order as a condition of issuance of the
order, the order shall so provide, but only to the extent

required by the federal Clean Air Act.

(S) To the extent provided by the federal Clean Air Act,
adopt, modify, and rescind rules providing for the
administrative assessment and collection of monetary penalties,
not in excess of those required pursuant to the federal Clean
Air Act, for failure to comply with any emission limitation or
standard, compliance schedule, or other requirement of any rule,
order, permit, or variance issued or adopted under this chapter
or required under the applicable implementation plan whether or
not the source is subject to a federal or state consent decree.
The director may require the submission of compliance schedules,
calculations of penalties for noncompliance, and related
information. Any orders, payments, sanctions, or other
requirements imposed pursuant to rules adopted under this
division shall be in addition to any other permits, orders,
payments, sanctions, or other requirements established under
this chapter and shall not affect any civil or criminal
enforcement proceedings brought under any provision of this
chapter or any other provision of state or local law. This
division does not apply to any requirement of this chapter

regarding the prevention or abatement of odors.

(T) Require new or modified air contaminant sources to
install best available technology, but only in accordance with

this division. With respect to permits issued pursuant to
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division (F) of this section beginning three years after August
3, 2006, best available technology for air contaminant sources
and air contaminants emitted by those sources that are subject
to standards adopted under section 112, Part C of Title I, and
Part D of Title I of the federal Clean Air Act shall be
equivalent to and no more stringent than those standards. For an
air contaminant or precursor of an air contaminant for which a
national ambient air quality standard has been adopted under the
federal Clean Air Act, best available technology only shall be
required to the extent required by rules adopted under Chapter
119. of the Revised Code for permit to install applications

filed three or more years after August 3, 2006.

Best available technology requirements established in
rules adopted under this division shall be expressed only in one
of the following ways that is most appropriate for the

applicable source or source categories:
(1) Work practices;

(2) Source design characteristics or design efficiency of

applicable air contaminant control devices;

(3) Raw material specifications or throughput limitations

averaged over a twelve-month rolling period;

(4) Monthly allowable emissions averaged over a twelve-

month rolling period.

Best available technology requirements shall not apply to
an air contaminant source that has the potential to emit, taking
into account air pollution controls installed on the source,
less than ten tons per year of emissions of an air contaminant
or precursor of an air contaminant for which a national ambient

air quality standard has been adopted under the federal Clean
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Air Act. In addition, best available technology requirements
established in rules adopted under this division shall not apply
to any existing, new, or modified air contaminant source that is
subject to a plant-wide applicability limit that has been
approved by the director. Further, best available technology
requirements established in rules adopted under this division
shall not apply to general permits issued prior to January 1,

2006, under rules adopted under this chapter.

For permits to install issued three or more years after
August 3, 2006, any new or modified air contaminant source that
has the potential to emit, taking into account air pollution
controls installed on the source, ten or more tons per year of
volatile organic compounds or nitrogen oxides shall meet, at a
minimum, the requirements of any applicable reasonably available
control technology rule in effect as of January 1, 2006,

regardless of the location of the source.

(U) Consistent with section 507 of the federal Clean Air
Act, adopt, modify, suspend, and rescind rules for the
establishment of a small business stationary source technical
and environmental compliance assistance program as provided in

section 3704.18 of the Revised Code;

(V) Provide for emissions trading, marketable permits,
auctions of emission rights, and economic incentives that would
reduce the cost or increase the efficiency of achieving a

specified level of environmental protection;

(W) Provide for the construction of an air contaminant
source prior to obtaining a permit to install pursuant to
division (F) of this section if the applicant demonstrates that
the source will be installed to comply with all applicable

emission limits and will not adversely affect public health or
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safety or the environment and if the director determines that
such an action will avoid an unreasonable hardship on the owner
or operator of the source. Any such determination shall be

consistent with the federal Clean Air Act.

(X) Exercise all incidental powers, including adoption of

rules, required to carry out this chapter.

The environmental protection agency shall develop a plan
to control air pollution resulting from state-operated

facilities and property.

Sec. 3704.031. Prier—(A) Except as provided in division

(B) of this section, prior to issuance or renewal of a permit or

a variance under division (F), (G), or (H) of section 3704.03 of
the Revised Code, the director of environmental protection may
require the applicant to install such equipment and conduct such
tests and analyses as the director finds reasonable and
necessary to determine adequately the amount and content of any
emissions from such sources, the ambient air quality at the
proposed site and in areas that may be affected by emissions
from such sources, and any violation or potential violation of
Chapter 3704. of the Revised Code, or the regulations or orders

promulgated thereunder.

(B) Prior to the issuance or renewal of a permit or a

variance under division (F), (G), or (H) of section 3704.03 of

the Revised Code, the director shall not require an applicant to

ALl

conduct community air monitoring

After line 74884, insert:

"Sec. 3704.09. (A) Determinations made by the director of
environmental protection or other persons acting under sections

3704.03 and 3704.04 of the Revised Code shall not be used as
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evidence in civil actions nor create any presumption of law or
finding of fact which shall inure to or be for the benefit of
any person other than the state, and sections 3704.01 to 3704.07
of the Revised Code do not create, enlarge, or abrogate existing
private rights. Nothing in Chapter 3704. of the Revised Code
shall be construed to abridge, limit, or otherwise impair the
right of any person to damages or other relief on account of
injury to persons or property and to maintain any action or

other appropriate proceedings therefor.

(B) Data produced from community air monitoring shall not

be used as evidence to support either of the following:

(1) A fine, penalty, or notice of violation against any

person for violations of or noncompliance with the federal Clean

Air Act, this chapter, the rules adopted thereunder, or any

other applicable law, rule, or regulation for which the state

has primary enforcement authority;

(2) An administrative, regulatory, or judicial enforcement

action, lawsuit, or proceeding for violations of or

noncompliance with the federal Clean Air Act, this chapter, the

rules adopted thereunder, or any other applicable law, rule, or

regulation for which the state has primary enforcement

authority.

(C) Data produced from community air monitoring shall not

be considered or relied upon by the environmental protection

agency or a local air pollution control authority in any

rulemaking action or in any action relating to the issuance of

an installation permit or operating permit unless such

consideration or reliance is requested by the owner or operator

of the air contaminant source requesting the permit.
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Sec. 3704.111. (A) Not later than October 1, 1993, the
director of environmental protection shall enter into a
delegation agreement with each local air pollution control

authority listed in éiwvisiens—H{Ir{ar—+te—f{h}rdivision (0O) (1) of

section 3704.01 of the Revised Code under which the local air
pollution control authority agrees to perform on behalf of the
environmental protection agency air pollution control regulatory
services within the political subdivision represented by the
local air pollution control authority. The director may enter
into such a delegation agreement with a local air pollution
control authority established on or after the effective date of
this section, subject to the condition established in division
(B) of this section. Each delegation agreement shall be self-
renewing on an annual basis on the first day of October of each
year. The terms of each such delegation agreement shall remain
unchanged from year to year unless they are amended by mutual
agreement of the director and the local air pollution control

authority.

(B) The director may conduct a periodic performance
evaluation of the air pollution control program operated by each
local air pollution control authority. Based upon the findings
of such a performance evaluation, the director may terminate or
refuse to renew the delegation agreement with a local air
pollution control authority if the director determines that the
local air pollution control authority is not adequately

performing its obligations under the agreement.

(C) The director may enter into contracts for payments to
local air pollution control authorities from moneys credited to
the clean air fund created in section 3704.035 of the Revised

Code, subject to the limitation specified in that section, and
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any other moneys appropriated by the general assembly for that
purpose. The director shall distribute the moneys available for
making payments to the local air pollution control authorities
pursuant to such contracts equitably among the local air
pollution control authorities based upon the amount of local
funding and the workload of each local air pollution control
authority, including, without limitation, population served,
number of air permits issued for both new and existing sources,
land area, and number of air contaminant sources. The director
biennially shall review the workload of each local air pollution
control authority and shall determine the percentage of the
moneys available for the purpose of making payments under the
contracts. In determining the percentage of those moneys that is
to be so distributed, the director shall consider the

recommendations of the local air pollution control authorities.

(D) The director may modify a contract between the
director and a local air pollution control authority to
authorize the local air pollution control authority to perform
air pollution control activities outside the geographic

boundaries of that local air pollution control authority.

Update the title, amend, enact, or repeal clauses accordingly

The motion was agreed to.

SYNOPSIS

Community air monitoring (restored from House version with

modifications)

R.C. 3704.01, 3704.03, 3704.031, 3704.09, and 3704.111
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Establishes requirements governing community air
monitoring, which is any measurement or quantification of
ambient air concentrations of an air contaminant other than any

of the following:

1. Monitoring conducted using monitoring devices
identified in the most recent approved version of the USEPA's

"List of Designated Reference and Equivalent Methods";

2. Monitoring conducted using monitoring devices
identified in the most recent approved version of the USEPA's
"Air Monitoring Network Plan" that are legally installed and

operated;

3. Any measurement or quantification of ambient air
concentrations of an air contaminant that is specifically
identified or described in and either required or allowed to be
used for the particular air contaminant source or source
category for which it is being used under federal law or an
implementation plan, permit, variance, order issued prior to the

bill's effective date; and

4. Any monitoring system installed and used by the OEPA or
by a local air pollution control authority under the terms of a

delegation agreement.

Prohibits the OEPA Director from requiring community air
monitoring prior to the issuance or renewal of an air pollution

control permit or a variance.

Prohibits data produced from community air monitoring from

being used as evidence to support either of the following:

1. A fine, penalty, or notice of violation against any

person for violations of or noncompliance with any federal or
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state air pollution regulation; or

2. An administrative, regulatory, or judicial enforcement
action, lawsuit, or proceeding for violations of or
noncompliance with any federal or state air pollution

regulation.

Prohibits data produced from community air monitoring from
being considered or relied upon by the OEPA or a local air
pollution control authority in any rulemaking action, or in any
action relating to the issuance of an installation permit or
operating permit unless such consideration or reliance is

requested by the air contaminant source owner or operator.
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