As Passed by the Senate

132nd General Assembly
Regular Session Sub. S. B. No. 239

2017-2018
Senator Dolan

Cosponsors: Senators Lehner, Beagle, Coley, Brown, Hackett, Hoagland,

Huffman, O'Brien, Peterson, Schiavoni, Sykes, Wilson

A BILL

To amend sections 102.01, 167.02, 167.04, 167.07,
940.07, and 2744.07 of the Revised Code to
modify the law concerning regional councils of

governments.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 102.01, 167.02, 167.04, 167.07,
940.07, and 2744.07 of the Revised Code be amended to read as

follows:
Sec. 102.01. As used in this chapter:

(A) "Compensation" means money, thing of value, or
financial benefit. "Compensation" does not include reimbursement
for actual and necessary expenses incurred in the performance of

official duties.

(B) "Public official or employee" means any person who is
elected or appointed to an office or is an employee of any
public agency. "Public official or employee" does not include a
person elected or appointed to the office of precinct, ward, or

district committee member under section 3517.03 of the Revised

w N

10
11
12

13
14
15
16
17



Sub. S. B. No. 239
As Passed by the Senate

Code, any presidential elector, or any delegate to a national
convention. "Public official or employee" does not include a
person who is a teacher, instructor, professor, or other kind of
educator whose position does not involve the performance of, or

authority to perform, administrative or supervisory functions.

(C) (1) "Public agency" means the general assembly, all
courts, any department, division, institution, board,
commission, authority, bureau or other instrumentality of the
state, a county, city, village, or township, the five state

retirement systems, or any other governmental entity. ‘Publie—

(2) Notwithstanding any contrary provision of division (C)

(3) (a) of this section, "public agency" includes a regional

council of governments established under Chapter 167. of the

Revised Code.

(3) "Public agency" does not include a—either of the

following:

(a) A department, division, institution, board,
commission, authority, or other instrumentality of the state or
a county, municipal corporation, township, or other governmental
entity that functions exclusively for cultural, educational,
historical, humanitarian, advisory, or research purposes; that
does not expend more than ten thousand dollars per calendar

year, excluding salaries and wages of employees; and whose

members are uncompensated—'Pablie—ageneyl dees—rmot—inetude—the
Z

(b) The nonprofit corporation formed under section 187.01

of the Revised Code.

(D) "Immediate family" means a spouse residing in the

person's household and any dependent child.
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(E) "Income" includes gross income as defined and used in
the "Internal Revenue Code of 1986," 100 Stat. 2085, 26 U.S.C.
1, as amended, interest and dividends on obligations or
securities of any state or of any political subdivision or
authority of any state or political subdivision, and interest or
dividends on obligations of any authority, commission, or

instrumentality of the United States.

(F) Except as otherwise provided in division (A) of
section 102.08 of the Revised Code, "appropriate ethics

commission”" means:

(1) For matters relating to members of the general
assembly, employees of the general assembly, employees of the
legislative service commission, and candidates for the office of
member of the general assembly, the joint legislative ethics

committee;

(2) For matters relating to judicial officers and
employees, and candidates for judicial office, the board of

commissioners on grievances and discipline of the supreme court;

(3) For matters relating to all other persons, the Ohio

ethics commission.

(G) "Anything of value" has the same meaning as provided
in section 1.03 of the Revised Code and includes, but is not
limited to, a contribution as defined in section 3517.01 of the

Revised Code.

(H) "Honorarium" means any payment made in consideration
for any speech given, article published, or attendance at any
public or private conference, convention, meeting, social event,
meal, or similar gathering. "Honorarium" does not include

ceremonial gifts or awards that have insignificant monetary
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value; unsolicited gifts of nominal value or trivial items of 76
informational value; or earned income from any person, other 77
than a legislative agent, for personal services that are 78
customarily provided in connection with the practice of a bona 79
fide business, if that business initially began before the 80
public official or employee conducting that business was elected 81
or appointed to the public official's or employee's office or 82
position of employment. 83
(I) "Employer" means any person who, directly or 84
indirectly, engages an executive agency lobbyist or legislative 85
agent. 86
(J) "Executive agency decision," "executive agency 87
lobbyist," and "executive agency lobbying activity" have the 88
same meanings as in section 121.60 of the Revised Code. 89
(K) "Legislation," "legislative agent," "financial 90
transaction," and "actively advocate" have the same meanings as 91
in section 101.70 of the Revised Code. 92
(L) "Expenditure" has the same meaning as in section 93
101.70 of the Revised Code when used in relation to activities 94
of a legislative agent, and the same meaning as in section 95
121.60 of the Revised Code when used in relation to activities 96
of an executive agency lobbyist. 97
Sec. 167.02. (A) Membership in the regional council shall 98
be the counties, municipal corporations, townships, special 99
districts, school districts, and other political subdivisions 100
entering into the agreement establishing the council or admitted 101
to membership subsequently pursuant to the agreement 102
establishing the council or the bylaws of the council. 103

Representation on the council may be in the manner as provided 104
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in the agreement establishing the council.

(B) If the agreement establishing the council does not set
forth the manner for determining representation on the council
such representation shall consist of one representative from
each county, municipal corporation, township, special district,
school district, or other political subdivision entering into
the agreement, or subsequently admitted to membership in the
council. The representative from each member county, municipal
corporation, township, special district, school district, or
other political subdivision shall be elected chief executive
thereof, or, if such county, municipal corporation, township,
special district, school district, or other political
subdivision does not have an elected chief executive, a member
of its governing body chosen by such body to be its

representative.

(C) Records containing the names of the political

subdivisions that are members of a regional council of

governments or the names of the representatives from those

political subdivisions who serve on the council are public

records within the meaning of section 149.43 of the Revised

Code, and those names are not considered to be trade secrets

under section 1333.61 of the Revised Code.

(D) The director of development services shall assist the
council in securing the cooperation of all appropriate agencies
of the state or of the United States to aid in promoting the
orderly growth and development of the area, solving the problems
of local government, and discharging the responsibilities and
duties of local government in the most efficient possible

manner.

+B+—(E) Any county, municipal corporation, township,
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special district, school district, or other political
subdivision which has become a member of the council may
withdraw by formal action of its governing board and upon sixty
days notice to council after such action, or in the manner
provided in the agreement establishing the council, provided no
such procedure relative to withdrawals in the agreement
establishing the council shall require the political subdivision
desiring to withdraw to retain its membership in the council for

a period in excess of two years.

Sec. 167.04. (A) The regional council of governments shall
adopt by-laws, by a majority vote of its members, designating
the officers of the council and the method of their selection,
creating a governing board that may act for the council as
provided in the by-laws, and providing for the conduct of its

business.

(B) The by-laws of the regional council of governments
shall provide for the appointment of a fiscal officer, who may
hold any other office or employment with the council, and who
shall receive, deposit, invest, and disburse the funds of the
council in the manner authorized by the by-laws or action by the

council.

(C) The by-laws of a regional council of governments the
members of which include, under sections 167.01 and 167.02 of
the Revised Code, at least eight counties may include a
provision authorizing member attendance and voting at council

meetings either in person or by proxy.

(D) +H—within—tenPbusiness—days—after forming o regional—
ecouneit—ef—governmentsy—the The officers of the council shall

notify the auditor of state of the regional council's formation,

provide a copy of the council's by-laws, and skaddt—provide on a
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form prescribed by the auditor of state £ke—any other
information regarding the regional council that the auditor of

state considers necessary.
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The council shall take no official action, other than

formation, before notifying the auditor of state of its

formation in accordance with this section. Any official action

the council takes before making that notification, including

entering into any contract, is void.

Sec. 167.07. Membership—(A) (1) Except as otherwise

provided in division (A) (2) of this section, membership on £he—a

regional council of governments and holding an office of the
council does not constitute the holding of a public office or

employment within the meaning of any section of the Revised

Code. Membership—

(2) A regional council of governments is considered a

public agency for purposes of Chapter 102. and is considered a

political subdivision for purposes of Chapter 2921. of the

Revised Code.

(B) Membership on the council and holding an office of the

council shall not constitute an interest, either direct or
indirect, in a contract or expenditure of money by any municipal
corporation, township, special district, school district,

county, or other political subdivision_other than the council

itself. Ne—

(C) No member or officer of the council shall be

disqualified from holding any public office or employment, nor
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shall such member or officer forfeit any such office or 194
employment, by reason of—-hkis—pesitien serving as an officer or 195
member of the council, notwithstanding any law to the contrary. 196

Sec. 940.07. (A) As used in this section: 197

(1) "Judgment" includes a consent Jjudgment. 198

(2) "Tort action” means a civil action for damages for 199
injury, death, or loss to person or property, other than a civil 200
action for damages for a breach of contract or another agreement 201
between persons. 202

(B) Except as provided in divisions (C) and (D) of this 203
section, the provisions of Chapter 2744. of the Revised Code 204
apply to soil and water conservation districts as political 205
subdivisions of the state and to their supervisors and other 206
officers, employees, and agents as employees of political 207
subdivisions of the state. 208

(C) (1) The attorney general, an assistant attorney 209
general, or special counsel appointed by the attorney general 210
shall defend a soil and water conservation district in any tort 211
action that is commenced against the district as a political 212
subdivision of the state under or pursuant to Chapter 2744. of 213
the Revised Code, if a written request for the legal 214
representation is submitted to the attorney general by the Ohio 215
soilil and water conservation commission. If a request is so 216
submitted, the prosecuting attorney of the county associated 217
with the district does not have legal representation duties in 218
connection with the tort action under section 940.13 of the 219
Revised Code. 220

(2) The attorney general, an assistant attorney general, 221

or special counsel appointed by the attorney general shall 222
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defend a supervisor or other officer, employee, or agent of a
soil and water conservation district in any tort action that is
commenced against that person and based upon an action or
omission allegedly associated with that person's employment or
official responsibilities for the district, if both of the

following apply:

(a) At the time of the action or omission, the person was
not acting manifestly outside the scope of the person's
employment or official responsibilities for the district or
acting with malicious purpose, in bad faith, or in a wanton or

reckless manner;

(b) A written request for the legal representation is
submitted to the attorney general by the Ohio soil and water

conservation commission.

(3) If a request for legal representation is submitted to
the attorney general pursuant to division (C) (2) of this
section, divisions (A)43Hr and +&—(D) of section 2744.07 of the
Revised Code do not apply to the soil and water conservation
district and the defense of its supervisor or other officer,

employee, or agent.

(D) (1) The state shall indemnify and hold harmless a soil

and water conservation district as follows:

(a) In the amount of any judgment that is rendered against
the district in a tort action that is commenced under or

pursuant to Chapter 2744. of the Revised Code;

(b) In the amount of any settlement of a tort action
against the district as described in division (D) (1) (a) of this
section, or of a claim for damages for injury, death, or loss to

person or property that could become a basis of a tort action
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against the district as described in division (D) (1) (a) of this

section.

(2) The state shall indemnify and hold harmless a
supervisor or other officer, employee, or agent of a soil and

water conservation district as follows:

(a) Subject to the limitations specified in division (D)
(3) of this section, in the amount of any judgment that is
rendered against that person in a tort action based upon an
action or omission allegedly associated with the person's

employment or official responsibilities for the district;

(b) Subject to the limitations specified in division (D)
(3) of this section, in the amount of any settlement of a tort
action as described in division (D) (2) (a) of this section or of
any settlement of a claim for damages for injury, death, or loss
to person or property that could become a basis of a tort action

as described in division (D) (2) (a) of this section.

(3) (a) The maximum aggregate amount of indemnification
paid directly from state funds to or on behalf of any supervisor
or other officer, employee, or agent of a soil and water
conservation district pursuant to divisions (D) (2) (a) and (b) of
this section shall be one million dollars per occurrence,
regardless of the number of persons who suffer injury, death, or
loss to person or property as a result of the action or omission

of that person.

(b) An indemnification may be made pursuant to division
(D) (2) (a) or (b) of this section only if, at the time of the
action or omission, the supervisor or other officer, employee,
or agent of a soil and water conservation district was not

acting manifestly outside the scope of the supervisor's or other
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officer's, employee's, or agent's employment or official
responsibilities for the district or acting with malicious

purpose, in bad faith, or in a wanton or reckless manner.

(c) An indemnification shall not be made pursuant to
division (D) (2) (a) or (b) of this section for any portion of a
consent judgment or settlement that is unreasonable or for any
portion of a judgment that represents punitive or exemplary

damages.

(4) Division 4AyY+2r—(B) of section 2744.07 of the Revised
Code does not apply to a soil and water conservation district,
or to any of its supervisors or other officers, employees, or
agents, to the extent that division (D) of this section requires
the state to indemnify and hold harmless a supervisor or other

officer, employee, or agent of that district.

Sec. 2744.07. (A) (1) Except as otherwise provided in £his—

division_(A) (2) of this section, a political subdivision shall

provide for the defense of an employee, in any state or federal
court, in any civil action or proceeding which contains an
allegation for damages for injury, death, or loss to person or
property caused by an act or omission of the employee in

connection with a governmental or proprietary function. Fhe—
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effieial—responsibilities—Amounts expended by a political

subdivision in the defense of its employees shall be from funds

appropriated for this purpose or from proceeds of insurance.—Fhe—
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(2) A political subdivision does not have the duty to

provide for the defense of an employee under division (A) (1) of

this section if any of the following apply:

(a) The act or omission occurred while the employee was

not acting in good faith.

(b) The act or omission occurred while the employee was

acting manifestly outside the scope of the employee's employment

or official responsibilities.

(c) The civil action or proceeding is commenced by or on

behalf of a political subdivision.

(d) The employee is an employee of a regional council of

governments established under Chapter 167. of the Revised Code

and both of the following apply:

(1) The employee is not also an employvee of a political

subdivision that is a member of the council.

(ii) The act or omission, if proven, would constitute a

violation of Chapter 102. or Chapter 2921. of the Revised Code.

(B) (1) Except as otherwise provided in #his—division_ (B)

(2) of this section, a political subdivision shall indemnify and

hold harmless an employee in the amount of any Jjudgment, other

than a judgment for punitive or exemplary damages, that is
obtained against the employee in a state or federal court or as
a result of a law of a foreign jurisdiction and that is for
damages for injury,

death, or loss to person or property caused

by an act or omission in connection with a governmental or

El P PN = N
To o LTOT—CrIT

proprietary functiony—3f—at—+the+timeof the—act
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(2) A political subdivision is not required to indemnify

and hold harmless an emplovee under division (B) (1) of this

section if any of the following apply:

(a) At the time of the act or omission, the employee was

not acting in good faith.

(b) At the time of the act or omission, the employee was

not acting within the scope of the employee's employment or

official responsibilities.

(c) The employee is an emplovee of a regional council of

governments established under Chapter 167. of the Revised Code

and both of the following apply:

(1) The employvee is not also an employvee of a political

subdivision that is a member of the council.

(1ii) The act or omission constitutes a violation of

Chapter 102. or Chapter 2921. of the Revised Code.

42+ (C) (1) A political subdivision may enter into a consent
judgment or settlement and may secure releases from liability
for itself or an employee, with respect to any claim for injury,
death, or loss to person or property caused by an act or
omission in connection with a governmental or proprietary

function.

(2) No action or appeal of any kind shall be brought by
any person, including any employee or a taxpayer, with respect
to the decision of a political subdivision pursuant to division
4B (C) (1) of this section whether to enter into a consent
judgment or settlement or to secure releases, or concerning the
amount and circumstances of a consent judgment or settlement.
Amounts expended for any settlement shall be from funds

appropriated for this purpose.
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43— (D) If a political subdivision refuses to provide an
employee with a defense in a civil action or proceeding as
described in division (A)-43> of this section, upon the motion of
the political subdivision, the court shall conduct a hearing
regarding the political subdivision's duty to defend the
employee in that civil action. The political subdivision shall
file the motion within thirty days of the close of discovery in
the action. After the motion is filed, the employee shall have

not less than thirty days to respond to the motion.

At the request of the political subdivision or the
employee, the court shall order the motion to be heard at an

oral hearing. At the hearing on the motion, the court shall

consider all evidence and arguments submitted by the parties. Fo—
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the—empleoyee—dn—theaetion;—the—The court shall determine
whether the—emptreoyee—was—acting—Pboth i —good—Ffaith—and—rot—

responsikbitities political subdivision has the duty to defend

the employee under division (A) of this section. The pleadings

shall not be determinative of whether the employee acted in good
faith or was manifestly outside the scope of employment or

official responsibilities.

If the court determines that the—empleovyee—was—aectingboth—
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or—offieial—responsibitities political subdivision has the duty

to defend the employee under division (A) of this section, the

court shall order the political subdivision to defend the

employee in the action.

Section 2. That existing sections 102.01, 167.02, 167.04,
167.07, 940.07, and 2744.07 of the Revised Code are hereby
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repealed. 398



