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Chairman Eklund, Vice Chair Manning, Ranking Member Thomas, and members of the
Senate Judiciary Committee. My name is Tim Young, | am the State Public Defender. Thank
you for the opportunity to testify as an interested party regarding HB136.

In Atkins v. Virginia’ and Roper v. Simmons? the U.S. Supreme Court created
categorical bars to executing individuals with an intellectual disability and juveniles,
respectively. In Atkins, the defendant Daryl Atkins and his codefendant robbed Eric Nesbitt
near Langley Air Force Base where Nesbitt was stationed.3 They kidnapped Nesbitt in his own
vehicle and drove to an ATM where they forced Nesbitt to withdraw more money.* Atkins and
his codefendant drove Nesbitt to an isolated location and shot him eight times with a
semiautomatic handgun.® In Roper, Christopher Simmons was 17-years-old when he started
telling people he wanted to kill someone and he would “get away with it” because he was
juvenile.® Simmons and two codefendants reached into the Shirley Crook’s open window to
unlock her door and enter her home.” Upon seeing her, Simmons realized he recognized Mrs.
Crook from a “previous car accident involving them both.” “Simmons later admitted this
confirmed his resolve to murder her.”® Simmons and his codefendants covered Mrs. Crook’s
eyes and mouth with duct tape and they tied her hands and feet with an electrical cord.® They
threw her over a bridge at a state park into the water where she drowned.'®

Despite the terrible and tragic facts in each of these cases, the U.S. Supreme Court

ruled that neither Atkins nor Simmons should be executed. Because Atkins had an intellectual

250 E. Broad Street, Suite 1400 e Columbus, Ohio 43215
614.466.5394 e 800.686.1573 e TTY 800.750.0750 e www.opd.ohio.gov



of the death penalty for prospective offenders who do not have a serious mental illness and
can act rationally.'®

Like the facts in Atkins and Roper, when the death penalty is sought in a case, by
definition the facts in that case are tragic and horrific. Death penalty cases involving a person
with a serious mental illness are no exception. Part of the reason the U.S. Supreme Court made
the categorical bars against execution in Atkins and Ropers was because they did not trust
juries to not impose the death penalty when faced with horrific fact patterns.' We know from
research that juries do not find the reduce culpability caused by a serious mental illness to be
a mitigating factor but rather an aggravating factor.'® Just like the Court did in Atkins and Roper,
HB136 seeks to protect these individuals from juries who may not be able to appreciate the
science regarding mental illness when met with bad facts in a case.

The opponents of this bill are trying to do exactly what the U.S. Supreme Court feared
juries would do when confronted with these cases. They are using the bad facts that are present
in all death penalty cases to invoke an emotional response so this legislature will not do the
moral thing and refuse to execute those who, by no fault of their own, cannot act rationally.
Opponents of this bill want this legislature to think that by passing HB136, you are making
defendants the winner and victims the loser. However, HB136 ensures that the individuals who
receive relief under this bill are sentenced to life without the possibility of parole. To quote U.S.
District Judge Michael H. Watson during a case that involved a defendant found NGRI, “[n]o
one wins in this situation, there’s only loss and heartache.” Cases where the defendant would
qualify under this bill are no different. In these cases, no one wins. But this legislature is
obligated to ensure that there is not the “purposeless and needless imposition of pain and

suffering.”1®
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DEATH PENALTY:

Serious Mental Illness Bills

Myths & Misconceptions v. Facts

e When Atkins v. Virginia was decided, Justice Scalia dissented arguing that everyone facing the
death penalty would avoid it by faking an intellectual disability. He was wrong.*

* Nationally, from 2002, when Atkins was decided, to 2013, only 7.7% of individuals on death row or
those charged with a capital offense penalty filed Atkins claims.?

e Of those individuals, 55% were successful with their Atkins claim with decreasing success rates as

the obvious post-conviction cases were resolved early on.?

e There have been 56 executions in Ohio since 1999, when Ohio had its first execution under the
modern scheme, 52 of which occured after Atkins. Clearly, Atkins did not end capital punishment

in Ohio, nor will the SMI bill.

e In the 17 years prior to Atkins, the 29 states that have legal death penalty executed 705
individuals. In the 17 years since Atkins, those same states executed 711 individuals.*

e After Atkins, there was also concern that every individual on death row would claim they could
not be executed because of an intellectual disability.

e Of the individuals on death row in Ohio when Atkins was decided, only 9.26% pursued an Atkins
claim for relief.®

* Only 3.9% of the individuals on death row in Ohio—eight individuals—were successful with
their Atkins claim.®

* In 2017, the Fair Punishment Project found that only six men on death row with a scheduled
execution date had a mental illness.”

» Mental health experts have ethical standards they must adhere to that prevent them from
making a false diagnosis.®
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e The U.S. Supreme Court established categorical bars to the death penalty in Atkins, Roper
v. Simmons, and Ford v. Wainright, none of which have resulted in unending litigation.**

* |n Ford, the U.S. Supreme Court ruled that individuals who were insane or incompetent at
the time of their execution could not be executed.

e After Ford, there was speculation that everyone on death row would file litigation to avoid
execution.

» Nationally, only 6.7% of the individuals on death row who procedurally could, filed a claim.*

» Defense counsel has an ethical obligation to investigate their client’s backround and
determined whether they could assert a serious mental illness claim in good faith."?

Once a SMI is established, it will be easier to negotiate plea bargains because the death penalty
will no longer be applicable.'

» The DSM is written by internationally recognized clinicians including psychiatrists, psychologists,
social workers, psychiatric nurses, pediatricians, and neurologists from 16 countries.**

e Their deliberative process will not include concern about Ohio’s death penalty law.
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