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February 5, 2020

TESTIMONY IN SUPPORT OF H.B. 209
Chairman Eklund, Ranking Member Thomas, Vice Chair Manning, and Members of the Senate Judiciary Committee.  Thank you for the opportunity to present proponent testimony on House Bill 209.

My name is Monica Russell. I have been an attorney in Ohio for over seventeen years and currently act as general counsel to a sizable title insurance company. In my first seven years as an attorney, about one-third of my practice consisted of divorce/dissolution cases and the remainder of my practice involved bankruptcy, real estate, and consumer law. 
For the last ten years, my practice has been primarily focused in the areas of real estate and civil litigation (including title insurance claims defense). I have been certified by the Ohio State Bar Association as a specialist in the area of Residential Real Property Law since 2014 and frequently lecture at bar association seminars on topics related to real estate. I am also a licensed title insurance agent. 

Having been both a domestic relations attorney and a real estate attorney, I am in a position to provide you with insight as to the practical implications of dower. 

As a domestic relations attorney, the issue of dower rarely came up. Dower would be discussed when one party required the other party’s consent to sell or refinance property in order to liquidate assets so that the same could be divided in the divorce or dissolution. 
And sometimes, a party intent on deceiving his/her spouse would transfer real estate out of his/her name prior to or during the divorce. However, in those instances, the domestic relations court would assess the value of the transferred asset against the bad actor and/or order the bad actor to pay a distributive award to the innocent spouse. Therefore, the innocent spouse would be compensated accordingly in such cases. 
The fact that such transfers required a release of dower under Ohio law did not stop these transfers from taking place without such a release. If someone is intent on committing a fraud, the existence of dower is not going to stop them. 
As a real estate attorney, dower causes nothing but headaches. In a real estate sale or refinance context, when I find a deed in the chain of title in which the marital status is unclear (it does not indicate if the grantor is married or who he/she is married to), or if it appears that a dower release was not provided, then the entire transaction is put on hold. A closing cannot occur until it can be determined if a dower interest exists and, if so, if a release can be obtained. This can be an arduous process when the defective deed is ten, twenty or thirty years back in the chain of title. 
Dower unnecessarily burdens real estate and has long outlived its usefulness. Usually, if a party wants to protect his/her interest in real estate owned by a spouse, his/her name will be added to the title or the property will be placed in trust, with each spouse identified as a beneficiary.  

Further, Ohio already has numerous statutes which already protect non-titled spouses, including:
(1) R.C. 3105.171 which provides, in a divorce proceeding: “If a spouse has engaged in financial misconduct, including, but not limited to, the dissipation, destruction, concealment, nondisclosure, or fraudulent disposition of assets, the court may compensate the offended spouse with a distributive award or with a greater award of marital property.” 
(2) R.C. 2703.26, Ohio’s “lis pendens” law, which provides that after a complaint is filed “the action is pending so as to charge a third person with notice of its pendency. While pending, no interest can be acquired by third persons in the subject of the action, as against the plaintiff's title.” The practical implication of this statute is that once a divorce complaint has been filed, the real estate is subject to the jurisdiction of the domestic relations court, even if a party tries to convey it away during the divorce.
(3) Ohio’s Uniform Fraudulent Transfer Act (R.C. 1336, et al) makes it unlawful to transfer property when the purpose of the transfer is to “hinder, delay or defraud any creditor”.
Ohio law already provides sufficient protections for spouses who are not in title. Any arguable value of dower is far outweighed by the trouble its existence causes for property owners, lenders, and real estate practitioners. Given Ohio’s other laws, as described above, dower does not provide significant additional protections to non-titled spouses. 
Please help Ohio move into the 21st century by abolishing it. I ask that this Committee support House Bill 209. 
Sincerely,

/s/ Monica E. Russell
Monica E. Russell 
