Testimony Before the Ohio House of Representatives Civil Justice Committee on
HB 441

Chairman Hillyer and Members of the Committee:

My name is Matthew Feeney. I am the director of the Cato Institute’s Project on Emerging
Technologies. My research is focused primarily on how new and emerging technologies affect
civil liberties. Social media platforms have become essential to politics and culture. As such,
legislation that would change how social media is regulated and governed warrants serious
scrutiny. Absent considerations for civil liberties, such legislation could result in a worse
environment for online speech. Given this risk, | appreciate the opportunity to share my thoughts
on Ohio House Bill 441 (HB 441).

I believe that HB 441 raises significant constitutional concerns, includes definitions that would
result in unintended consequences, and would make social media platforms unusable if
implemented in its current form.

Constitutional Concerns

HB 441 would ban interactive computer services (such as social media platforms) from
removing legal content uploaded by a user that lives in Ohio, does business in Ohio, or shares or
receives expression in Ohio. This provision faces a significant legal hurdle: the First Amendment
to the U.S. Constitution.

The First Amendment prohibits the government from interfering in editorial decisions made by
private entities such as newspapers and social media platforms.! Two other states have passed
legislation similar to HB 441 prohibiting social media platforms from removing lawful speech.
Both laws have been challenged, and in both cases federal judges found the laws to violate the
First Amendment.

Florida’s Senate Bill 7072 required large social media companies to host content uploaded by a
political candidate they would otherwise remove.? United States Circuit Judge Robert Hinkle
noted, “The legislation now at issue was an effort to rein in social-media providers deemed too
large and too liberal. Balancing the exchange of ideas among private speakers is not a legitimate
governmental interest.””

In Texas, a judge found similar constitutional issues with HB 20, which prohibited large social
media companies from removing legal content. Judge Robert Pitman cited three Supreme Court
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cases concerning compelled speech (Miami Herald Pub. Co. v. Tornillo, Hurley v. Irish-Am.
Gay, Lesbian & Bisexual Group Of Boston, and Pacific Gas & Electric v. Public Utilities
Commission of California), summarizing them as “stand[ing] for the general proposition that
private companies that use editorial judgment to choose whether to publish content—and, if they
do publish content, use editorial judgment to choose what they want to publish—cannot be
compelled by the government to publish other content.”

HB441 contains provisions similar to the Texas and Florida bills, and will face the same fate if it
is passed as written. According to HB441, interactive computer services and social media
platforms “shall not censor a user, a user's expression, or a user's ability to receive the expression
of another person based on [...] The viewpoint of the user or another person.””® Such provisions
represent the kind of government interference in private editorial judgment the First Amendment
was written to prevent. The provisions also highlight problems with the bill even if it were to
survive constitutional challenge.

Definitions

Although the HB441 is targeted at a few prominent social media companies, its definitions are
overinclusive. This is in part thanks to “social media” being a difficult term to define. HB441
includes the following definitions:

Social media platform: “an internet search engine, internet website, internet system, access
software provider, or application that is open to the public and allows a user of the platform to
create an account for the primary purpose of communication with another users, including by
posting information, comments, messages, images, or videos.””

The definition excludes email, ISPs, and any service that “consists primarily of news, sports,
entertainment, or other information or content that is not user-generated but is preselected by the
provider.””

HB441’s definition of “user” is: “a person who posts, uploads, transmits, shares, or otherwise
publishes or receives expression through an interactive computer service or social media
platform.”®

HB441 is limited to applying only to interactive computer services or social media platforms
with more than fifty million active users in the U.S. per month. Facebook, YouTube, and other
social media platforms regularly criticized by conservative lawmakers and activists fit the
definition of “social media platform” in HB441. But they are not alone.
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Wikipedia arguably fits into HB441’s definition of “social media platform.” It is likely that more
than 50 million Americans use Wikipedia each month.® Wikipedia certainly allows “a user of the
platform to create an account for the primary purpose of communication with another users,
including by posting information, comments, messages, images, or videos.” Americans who visit
Wikipedia also fit HB441’s definition of “user,” as they certainly “receive expression” through
the platform.® HB441’s coverage of Wikipedia illustrates that the bill’s broad definitions risk
affecting more than prominent social media companies. But even if HB441were able to survive
constitutional challenge and narrow its definitions it would ultimately result in a social media
environment the vast majority of users would find unworkable.

Social Media Without Content Moderation

Under HB441, large social media platforms would only be permitted to remove illegal content.
Such a policy would require social media platforms such as Facebook and YouTube to host a
wide range of speech that many Americans would consider “lawful but awful” such as videos of
animals being crushed to death, lynching photos, messages of support for Islamist terror groups,
pornography, and spam. This content is legal, but most private companies understandably take
steps to limit its spread. While this content is still available in the seedier parts of the internet,
HB441 would bring it rushing back onto mainstream platforms. Ohio should not expect parents
and families to “go it alone” when it comes to keeping this content away from their children.
HB441 does not prohibit social media platforms from allowing users to block content, but that is
of limited reassurance given how easily spam can be automated and new accounts generated.

A social media platform where all legal speech is permitted would quickly descend into an
unmanageable morass of spam and obscenity. Ohioans of all stripes would find such a platform
unpleasant and difficult to use. Contrary to the intents of HB441’s authors, the bill would result
in less online speech and debate, not more.

I would welcome the opportunity to discuss this bill further with you or members of your staffs.
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