OPPONENT TESTIMONY ON HB 508
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HOUSE CIVIL JUSTICE COMMITTEE, MAY 24, 2022

CHAIRMAN HILLYER, VICE CHAIR GRENDELL, RANKING MEMBER GALONSKI AND COMMITTEE MEMBERS:

My name is Michael Smalz. | am testifying on behalf of the ACTION OHIO Coalition for Battered Women
in opposition to HB 508. | serve as a volunteer and Board member (Vice President) with ACTION OHIO,
and | am a retired lawyer, having previously worked as an attorney with the Ohio Poverty Law Center
and as a legal aid attorney representing victims of domestic violence in protection order, divorce, and
child custody cases.

Under current Ohio law, courts grant shared parenting and/or equal parenting time when the parents
agree to such an arrangement or when, over the objections of one parent, the court determines that
such orders serve the best interests of the children. By statute, the mother and father stand on an equal
footing. Judges must consider the totality of the facts and each child’s unique situation to create a
custody order tailored to the child’s best interests. HB 508 undermines judicial discretion and the focus
on the best interests of the children by creating presumptions of shared parenting and equal parenting
time, replacing the “best interest of the child” standard with the “detrimental to the child” test, and
automatically awarding most decision-making rights and responsibilities to the “more cooperative”
parent when the shared parenting presumption is rebutted.

The vast majority of child custody cases are settled.! This bill primarily targets contested cases. National
research suggests that approximately 75% of contested cases involve reports of domestic violence.?
Research has shown that children’s post-divorce well-being is not dependent on the frequency with
which they see both parents, but upon the extent to which the parents’ agreement or court order
reflects pre-divorce caretaking and parenting.® Adults who experience divorce as children report better
outcomes when exposed to high-quality parenting regardless of the custody arrangement; they report
worse outcomes when custody is shared and one parent provides low-quality parenting.* Therefore, the
courts’ focus should be on ensuring that the children have high-quality parenting.

A presumption of shared parenting and 50-50 parenting time is especially harmful to children in cases
involving a history of domestic violence and a risk of further abuse. In Ohio, 25% of all children are
exposed to domestic violence before they turn 18 years of age.> Children who witness domestic violence
are harmed by the abuse, even if they are not themselves physically abused. They have significantly
worse social, psychological and academic outcomes than children in nonviolent homes.® Moreover,
there is a high correlation between adult partner domestic violence and child abuse, with studies
showing that children who have witnessed intimate partner violence are approximately four times more
likely to experience direct child abuse than children who have not witnessed intimate partner violence. ’

Joint custody prolongs the abused parent’s and the children’s exposure to violence. Contemporary social
science research clearly shows that “physical abuse, stalking, and harassment continue at significant
rates post-separation and may even become worse.”® Abusers deploy children as pawns, continuing to
abuse their victims through their shared children.® Children are not only likely to be exposed to violence
between the abuser and the mother post-separation, but threats of violence may be directed at the



child, 1° and there is an elevated risk of domestic violence directed toward both the child and the
battered parent.!! Batterers are poor candidates for physical custody of children!? and serve as negative
role models for their children.'® Research shows that in families with domestic violence the best
parenting arrangement is to grant sole legal and physical custody to the parent capable of providing a
nonviolent home.'

HB 508 is more extreme than the preemptive joint custody laws that have been enacted in other states,
notably Kentucky and Arkansas. While preemptive joint custody or equal parenting time statutes in
those states require proof that joint custody or equal parenting time “is not in the best interest of the
child,” HB 508 requires proof that shared parenting and equal parenting time are “detrimental to the
child.” The “detrimental to the child” standard is the standard required by the Supreme Court of Ohio
(In re Perales) to determine whether custody should be taken from parents and given to a non-parent. It
is a much higher bar than the “best interest of the child” test applied in contested custody cases
between parents. Also, HB 508 apparently applies these presumptions to putative fathers who have not
established paternity and may not be the biological father of the children.

Unlike any other state, if the presumptions of shared parenting and equal parenting time are rebutted
under HB 508, the parent who has “demonstrated a greater and more consistent willingness to
cooperate with the other parent “must be awarded the majority of decision-making rights and
responsibilities without consideration of any other “best interest” factors. It is likely the abuser will be
found to be “more cooperative” than a battered parent who fears for the safety of herself and her
children and is more afraid of contact with the other parent. In fact, the Supreme Court of Ohio’s Court
Guide on Domestic Violence & The Allocation of Parental Rights and Responsibilities cautions against
giving undue weight to parental cooperation in cases involving domestic violence because concerns for a
child’s safety or the impact of trauma on a child may inhibit a parent’s ability to facilitate parenting time
or encourage love and affection for the other parent. > Under HB 508, if the presumption of shared
parenting is rebutted, the abused parent may be punished by losing legal custody to the abuser. Such an
outcome is unfair and inconsistent with the best interests of the children.

Furthermore, HB 508 is less protective of domestic violence victims then the Kentucky and Arkansas
statutes touted by the proponents of HB 508. Under the Kentucky statute, and there is no presumption
of joint custody if a domestic violence protection order has been issued against the abusive parent
because of domestic violence against the other parent. Also, unlike HB 508, the Arkansas statute
provides that if a parent proves by a preponderance of the evidence that the other parent “committed
an act of domestic violence” against the abused parent, the presumption of joint custody does not
apply. A.C.A. 9-13-101. In fact, Arkansas law applies the opposite presumption — a rebuttable
presumption that it is not in the best interest of the child to be placed in joint custody — where there is
proof by a preponderance of the evidence that the parent has engaged in a pattern of domestic abuse.
Ibid. HB 508 does not provide those protections.

In conclusion, ACTION OHIO opposes HB 508 because it prevents judges from exercising their discretion
to issue a custody order tailored to the best interests of the children and threatens the safety and
welfare of domestic violence survivors and their children. If the legislature wants to further explore the
expansion of shared parenting or equal custody, we recommend the legislature establish a task force or
commission to study the impact of such laws and make legislative recommendations, as was done in the
state of Washington.
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