Aleyamdra ;Qko(m

Opponent Testimony — H.B. 508
May 17,2022

Chairman Hillyer, Vice Chair Grendell, ranking member Galonski, members of the House Civil Justice
Committee. Thank you for the opportunity to provide testimony today in opposition of House Bill 508.

My name is Alexandria Ruden. | am an attorney with the Legal Aid Society of Cleveland. | have
practiced domestic violence law since the Ohio Domestic Violence Act was enacted in 1979. | have
represented thousands of survivors of domestic violence in divorce, custody and protection order
proceedings. | train attorneys, advocates, the judicial system, law enforcement and other professionals
on Ohio Domestic Violence law. | am a member of the Supreme Court’s Advisory Committee on Domestic
Violence and the Chio Department of Public Safety’s Family Violence Prevention Center Advisory Council.
f also co-author Ohio Domestic Violence Law with Judge Ronald Adrine and Judge Sherrie Miday, a yearly
publication.

Sharing physical custody and decision-making of a child works quite well for some families:
where there is no domestic violence or child abuse, little conflict, and both parents can share a
demonstrated commitment and ability to work together. A necessary corollary is that the parents have
frequent and ongoing contact with each other, ideally cooperating until the child reaches majority. The
danger of presumptive equal parenting time and decision-making (EPT&DM) is that it assumes that it is
good for all children, without regard to what is actually happening in a home. In effect, presumptive
EPT&DM elevates the rights of all parents-even really bad parents-over the safety and well-being of
children.

Current research on the issue neither absolutely supports nor absolutely rejects equal parenting
time and equal decision-making. Rather, it merely questions the impact of presumptive joint custody on
all children. The findings demand informed and careful consideration of whether equal care provides a
desirable and viable developmental pathway for each child in the circumstances of each case. In other
words, the weight of research calls for an individualized analysis of whether equal time and decision
making is in the best interests of the child. Presumptive EPT&DM calls for none. It treats every case the
same, regardless of the developmental needs of the child or the level and context of parental conflict.
Uniform treatment in any category ends up hurting children the most...there is no one-size -fits-all
arrangement that works for all families.

Moreover, good faith attempts to rebut these presumptions often backfire under the so-called
“friendly parent” provisions which are common throughout HB 508. They ask the court to consider each
parent’s willingness to encourage and facilitate frequent and continuing contact between the child and
the other parent. A parent who seeks to challenge the presumption implicitly communicates to the
court a belief that frequent and continuing contact between the child and the other parent is not good
for the child. Consequently, the very act of challenging the presumption can create the perception,
whether real or imagined, that the objecting parent would prefer to limit, rather than encourage,
contact with the other parent. That perception, in turn, can be and often is, used against the challenging
parent by the court. Even though a good faith challenge represents an effort to protect the child, the
very act of protection can have opposite effect: placing the child at greater risk of harm. Thus, the
rebuttal to the presumption works least, when a child needs it most.



By removing the best interests of the child analysis, EPT&DM creates a legal short-cut that
presupposes it is always in the best interests of the child. Unlike most presumptions which spring into
effect after a predicate fact has been established, this presumption begins at the end. It starts with the
legal conclusion that equal parenting time and equal decision-making is in the child’s best interests.
Herein lies the legal peril: the presumption universally applies a legal conclusion that is not universally
true. It mandates a finding that EPT&DM is right for a child, even when the research shows that the
exact opposite might be true. The objecting parent has a substantial evidentiary burden to prove that
EPT&DM is not good for the child.

As appealing as it seems, the idea of a presumption is a poor mechanism for decision-making in
child custody cases. Without a presumption, courts must consider the actual best interests of the child
in fashioning appropriate custody awards. With such a presumption, courts do not have to think about
the child at all, unless one of the parents has the ability to mount a formal legal challenge, which is even
more difficult in Ohio because of its “friendly parent” provisions.

In fact, research demonstrates that victims often lose when a father fights for custody. Family
courts are often skeptical of mothers’ and children’s reports of abuse in the family by a father.' A recent
national study of 10 years of published court opinions found that courts only believed women's claims
of abuse 36% of the time, this dropped to 16-21% of child abuse claims. When a father accused of abuse
responds with an allegation of parental alienation, courts are more than twice as likely to disbelieve
mothers’ abuse claims and almost 4 times as likely to disbelieve child abuse claims. In fact, when a
parent alleges abuse in the context of a custody case, they are often deemed an “alienator” parent who
is seeking a tactical advantage in court.”

As a result, an attorney might advise his or her client against challenging the presumption for
fear that it could be strategically disadvantageous. Likewise, a protective parent might think twice
before mounting a challenge for fear the objection could detrimentally impact the child.

HB 508 is dangerous for victims of domestic violence. On 1/8/2022, Jane’s 9 month old daughter
was killed by her father who then killed himself. She was also shot. She had called the police at least 4
times leading up to the murder/suicide. She was told that his behaviors were not enough to obtain a
protection order or file charges. Had HB 508 been in place at the time of the murder, she probably
would not have had the requisite evidence to rebut the presumption.

What happens when there are no bruises, broken bones or black eyes...We know that domestic
violence is seldom committed in the presence of eyewitnesses. In many cases, medical evidence is
absent. Often the only credible evidence of domestic violence is the testimony of the victim.”'
Moreover, the incident bringing a DV victim to the justice system for help is often not the worst
incident. It may be a threat such as a bullet on the kitchen table or an act of stalking. The victim who
challenges equal decision-making and equal parenting time might never have enough evidence to
demonstrate “detriment.” That same parent could be accused of making a false allegation of abuse or of
failing to encourage and facilitate access. Imposing sanctions upon a parent who is accused of making a
“false report” is dangerous and just creates another hurdle and barrier for victims and children.

An EPT&DM presumption necessarily requires ongoing contact between an abuser and the
children, which greatly increases the amount of contact, including physical contact, with the victim.
Despite separation or divorce, batterers use joint custody arrangements as a tool to coercively control



and manipulate the victim and continue their emotional and verbal abuse, with the children either
forgotten or worse, placed in the middle. This court-sanctioned endorsement of an abuser’s use of the
legal system to maintain contact buttresses their position, at the expense of the victim parent who seeks
to restrict contact and communication. In light of the data on separation violence and escalation,
EPT&DM is not a workable parenting arrangement for victims of domestic violence.

These parenting arrangements in the context of domestic violence have negative outcomes for
children because they prolong children’s exposure to violence. Domestic violence is considered an
“adverse childhood experience” (ACE), even if the child is not directly abused.” The harms to children of
highly conflicted parents can only be mitigated when a court has the discretion to look at the severity
and frequency of the conflict, safety and lethality factors, and the ability of each parent to provide high
quality parenting. A child’s post-divorce wellbeing should never depend upon the frequency with which
they see both parents, but upon the extent to which the parenting agreement reflects pre-divorce
caretaking and parenting.”

EPT&DM represents a worst-case scenario for families experiencing DV and because there is no
guaranteed way to ensure that those cases are identified and treated differently, an EPT&DM
presumption should not be advanced by the Ohio legislature. It ighores the frequency with which
families with custody disputes are affected by DV, and tacitly condones the violence by forcing families
into the very arrangement that is most dangerous for victims of DV.

Presumptive EPT&DM lacks the requisite foundation for sound policy because it errs on the side
of risk instead of caution. It provides no benefit for those families who are best suited for it because
those are the families who are most likely to choose it without court intervention. Rather, it would only
apply to cases least suited for it because those are the cases in which violence and conflict are the most
entrenched. It is more likely to lead to increased litigation, decreased post-decision involvement by the
losing parent and will discourage and create a chilling effect for victims who will no longer seek
protection from the courts.

As written, HB 508 practically ensures EPT&DM, meaning that the presumption is really not
rebuttable at all. More importantly, it fails to account for the best interests of the child altogether. A
presumption that ignores the safety and wellbeing of children, especially children who are at heightened
risk of harm due to the presence of DV, is bad public policy. It is a step backward for the state of Ohio.
These presumptions will create situations where the children of DV victims will likely experience abuse
themselves or continue to suffer its ill effects. Their ACES scores will continue to rise. They will continue
to experience trauma and the cycle of violence will likely repeat itself in successive generations. Is this
what Ohio will be known for? Is this what we want for our children?
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EXHIBIT A

I also wanted to address the actual provisions of proposed HB 508. Attempting to follow the mandate of
the bill is confusing as best, does nothing to create uniformity and its requirements will almost certainly
result in substantial and almost insurmountable burdens for victims of domestic violence.

1)

2)

3)

4)

5)

6)

7)

8)

For those parents who have entered into an agreed shared parenting plan, such plan is
presumed to be in the child’s best interest UNLESS, by preponderance of the evidence, the
agreement would be DETRIMENTAL to the child based on factors set forth in RC 3109.0411.

For those parents who cannot agree, a court must apply a rebuttable presumption that equal
decision-making is in the best interests of the child UNLESS, by preponderance of the evidence
based on factors inn RC 3109.0421, that the agreement is DETRIMENTAL to the child. However,
an objecting parent must first prove the factor and then go on to show detriment. It is the
OBJECTING PARENT who bears the burden of proving DETRIMENT in order to rebut the
presumption.

For those who cannot agree, equal parenting time would be in the child’s best interest UNLESS,
by preponderance of the evidence, based on factors in RC 3109.0422, that such an arrangement
would be DETRIMENTAL to the child. And again, the objecting party must bear the burden of
proof.

If the presumption of equal decision-making is rebutted, the person objecting may still not be
awarded most of the decision-making rights and responsibilities; rather, those responsibilities
would be awarded to the parent who has DEMONSTRATED A GREATER AND CONSISTENT
WILLINGNESS TO COOPERATE WITH THE OTHER PARENT AND TO ENCOURAGE THE SHARING OF
LOVE, AFFECTION AND CONTACT WITH THE OTHER PARENT AND CHILD.

And if equal parenting time is rebutted, the court shall issue an unequal parenting time order
awarding the majority of parenting time to the parent MORE LIKELY TO HONOR AND FACILITATE
PARENTING TIME FOR THE OTHER PARENT...IF THE COURT DETERMINES that one parent HAS
INTERFERRED WITH OR CONTINUQUSLY AND WILFULLY DENIED THE OTHER PARENT’S RIGHT TO
PARENTING TIME UNLESS, the court finds by preponderance of the evidence, that such an
award would be DETRIMENTAL to the child based on the 0422 factors and would then construct
a parenting time schedule that is consistent with ENSURING the child’s welfare. If the court has
not determined that equal decision-making is rebutted, it shall award equal decision-making
rights and responsibilities to the parents

#4 and #5 suggest that even if EPT or EDM is rebutted, the objecting party would have to again
file something to rebut the other presumption.

Even if equal parenting time and equal decision making are rebutted, the court shall also
determine whether a parent has intentionally misled the court or caused unnecessary delay,
increased the cost of litigation, made false allegations of harm against the other parent, or
communicated false information to law enforcement or DCFS.

The last presumption comes int play when a party or parties seek to terminate a shared
parenting order or a parental rights and responsibilities order requiring a court to find the
agreement is DETRIMENTAL to the child based on factors in 0411 or one parent demonstrates a
PATTERN OF WILLFULLY CREATING CONFLICT IN AN ATTEMT TO DISRUPT A CURRENT OR
PENDING SHARED PARNERING ARRANGEMENT AND THE COURT, by preponderance of the



evidence, is unable to enter a shared parenting order that would reduce areas of conflict caused
by the DISRUPTIVE PARENT AND THE DISRUPTIVE BEHAVIOR IS A MATERIAL CHANGE OF
CIRCUMSTANCES. On terminating the shared parenting order, the court shall issue a parental
rights and responsibilities order that would designate THE NON-DISRUPTIVE PARENT AS THE
RESIDENTIAL PARENT AND LEGAL CUSTODIAN.

9) If one of the parents under a parental rights and responsibilities order files for a modification,
the court may make modifications if it determines that the order is DETRIMENTAL TO THE CHILD
based on factors in 0421 and 0422 AND a change of circumstances of the child, the child’s
residential parent or either parent subject to the order. Additionally, the court shall approve
ONLY MODIFICATIONS that are consistent with the requirements of the policy provided in RC
3109.044.

10) Finally, where the court has not issued a shared parenting order or a parental rights and
responsibilities designating both parents the RP and LC, it shall make a JUST AND REASONABLE
ORDER permitting each parent who is not the residential parent to have parenting time with the
child as directed by the court, UNLESS the court finds, by preponderance of the eviddence that it
would be DETRIMENTAL to the child based on still another set of factors, .0453. Despite this, the
order permitting the parenting time shall ensure the opportunity for both parents to have
FREQUENT AND CONTINUING CONTACT with the child, UNLESS it would not be in the BEST
INTEREST OF THE CHILD based on the factors of .0453.

This is the paradigm: a myriad of presumption and standards that must be applied depending on the
situation.



