OPPONENT TESTIMONY ON HB 14 BY MICHAEL SMALZ
ON BEHALF OF THE ACTION OHIO COALITION FOR BATTERED WOMEN AND OHIO NOW

HOUSE FAMILIES AND AGING COMMITTEE, MARCH 21, 2023

CHAIRWOMAN SCHMIDT, VICE CHAIR MILLER, RANKING MEMBER DENSON AND COMMITTEE
MEMBERS:

My name is Michael Smalz. | am testifying in opposition to HB 14 on behalf of the ACTION OHIO
Coalition for Battered Women and Ohio NOW. | am a Board member with ACTION OHIO and
Ohio NOW, and | am a retired lawyer, having previously worked as an attorney with the Ohio
Poverty Law Center and as a legal aid attorney.! We oppose HB 14 because it undermines the
focus on the best interests of the children and fails to adequately protect the safety of abused
children and parents by replacing the “best interest of the child” test with statutory
presumptions of shared parenting and 50-50 parenting time.

Most child custody cases are settled. HB 14 primarily targets contested child custody cases. The
majority of litigated cases involve reports or allegations of domestic violence.? In Ohio, 25% of
all children are exposed to domestic violence before they turn 18 years of age.3 Children who
witness domestic violence have significantly worse social, psychological, and academic
outcomes than children in nonviolent homes.* Moreover, there is a high correlation between
adult partner domestic violence and child abuse, and children who witness intimate partner
violence are approximately four times more likely to experience direct child abuse than children
who have not witnessed intimate partner violence. °

Presumptions of shared parenting and 50-50 parenting time are especially harmful in cases
involving a history of domestic violence and a risk of further abuse. Research clearly shows that
“physical abuse, stalking, and harassment continue at significant rates post-separation and may
even become worse.”® Abusers deploy children as pawns, continuing to abuse their victims
through their shared children.” Children are not only likely to be exposed to violence between
the abuser and the mother post-separation, but there is a higher risk of domestic violence
directed toward both the child and the abused parent.?

Presumptions of shared parenting or equal parenting time shift the focus from the individual
child’s needs and interests to the conflicting rights and desires of the parents.® HB 14 is more
extreme than the Kentucky, Arkansas, and West Virginia presumptive joint custody laws. Unlike
Kentucky and West Virginia, HB 14 requires proof by the unusual and often insurmountable
standard of “clear and convincing evidence” to rebut the presumptions of shared parenting and
50-50 parenting time. The rebuttable presumptions in HB 14 are also unusual because, instead
of applying the “best interest of the child” test, HB 14 requires proof that shared parenting time
and equal parenting time are “detrimental to the child.” The “detrimental to the child”
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standard is a more stringent test required by the Ohio Supreme Court'® to determine whether
custody should be awarded to a non-parent in custody cases between a parent and a
nonparent.

Unlike any other state, if the presumptions of shared parenting and equal parenting time are
rebutted under HB 14, the parent who has “demonstrated a greater and more consistent
willingness to cooperate with the other parent” must be awarded the majority of decision-
making rights and responsibilities and parenting time. It is likely that the abuser will be found to
be “more cooperative” with the other parent because the abused parent fears for her and her
child’s safety. In fact, the Ohio Supreme Court’s Court Guide on Domestic Violence & The
Allocation of Parental Rights and Responsibilities cautions against giving undue weight to
parental cooperation in custody cases involving domestic violence because concerns for a
child’s safety or the impact of trauma on a child may inhibit a parent’s ability to facilitate
parenting time or encourage love and affection for the other parent. ! Under HB 14, if the
presumptions are rebutted because of domestic violence, the abused parent may then be
punished by losing custody to the abuser. Such an outcome is unfair, illogical, and inconsistent
with the best interests of the children.

Furthermore, HB 14 is less protective of domestic violence victims then the Kentucky, Arkansas,
and West Virginia statutes. In Kentucky, there is no presumption of joint custody if a domestic
violence protection order has been issued against the abusive parent. Arkansas has a rebuttable
presumption that it is not in the best interest of the child to be placed in joint custody where
there is proof by a preponderance of the evidence that the parent has engaged in a pattern of
domestic abuse.'?> And in West Virginia, if a parent is found to have engaged in domestic
violence or child abuse, the court may not allocate legal or physical custody to that parent
without making special written findings that the child and other parent can be adequately
protected from harm by such limits as it may impose, and the abusive parent has the burden of
proving that allocating custody to that parent will not endanger the child or the other parent.’3
HB 14 does not provide any of these protections.

There have also been two significant recent developments. First, In March 2022, Congress
passed and President Biden signed the Violence Against Women Act Reauthorization, which
incorporated Kayden’s Law.'# (Kayden was a 7-year-old child who was brutally murdered by her
father after he was granted unsupervised parenting time by a Pennsylvania family court.)
Kayden’s Law provides financial incentives to states that change their child custody laws by
prioritizing child safety, mandating judicial education on domestic violence and child abuse, and
limiting expert testimony regarding domestic violence and child abuse to professionals with
demonstrated expertise and clinical experience. Two Congressional findings in Kayden’s Law are
especially noteworthy: (1) empirical research demonstrates that abusive parents are often
granted custody or unprotected parenting time, placing the children at ongoing risk; and (2)
researchers have documented nearly 800 children murdered by a divorcing or separating
parent since 2008, with more than 100 of those murders known to have occurred after a court



ordered the child into contact with the dangerous parent over the objection of a safe parent or
caregiver.'® Contrary to Kayden’s Law, HB 14 would increase the likelihood that abusive parents
will be awarded shared parenting and equal parenting time.

More recently, in December 2022, the National Council of Juvenile and Family Court Judges
approved a revised Chapter Four of the Model Code on Family and Domestic Violence.'® They
found that many children and survivor parents continue to face abuse, harassment, threats, or
danger because of unsafe and unworkable court-ordered parenting arrangements. Chapter
Four addresses the intersection of child custody/parenting time cases and domestic abuse. It
recommends various statutory changes designed to make it either less likely that courts will
award joint custody to parents who are abusers or ensure that that necessary restrictions and
services are in place when joint custody is awarded to an abusive parent. The Model Code
provisions, unlike HB 14, prioritize child safety.

In conclusion, we oppose HB 14 because it prevents judges from issuing a custody order
tailored to the best interests of the children and threatens the safety and welfare of domestic
violence survivors and their children. In addition, we recommend that the legislature consider
the statutory recommendations in Kayden’s law and the Model Code on Family and Domestic
Violence.

IMichael Smalz has also served as a member of the Ohio Supreme Court’s Advisory Committee on Domestic
Violence and its Advisory Committee on Children and Families. He was awarded the Ohio Domestic Violence
Network’s Croucher Family Advocacy Award in 2014, and awarded the American Bar Association’s 20-20 Vision
Award in 2015, for his leadership and advocacy on domestic violence.
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