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Chairman Peterson, Vice Chair Thomas, Ranking Member Humphrey, and members of the committee,
my name is Mike Mowry and I am from Ashland, Ohio, House District 67. My remarks today are
intended to refute the false claim that is commonly repeated by those in opposition to convening an
Article V amendments convention that the Constitutional Convention of 1787 was a ‘runaway
convention’”. Opponents claim that an Article V Convention for proposing amendments will “run-way”
like the last Article V amendments convention. This is wrong in two regards, first there has never been
an Article V convention for proposing amendments and the plenipotentiary Constitutional Convention of
1787 was not an amendments convention convened under the auspices of the Articles of Confederation,
(which was the governing document for the United States at the time).

The time allotted for this testimony does not allow other than an outline of why these are true so I have
included a summary with linked resources to accompany my testimony. This includes an 86-page article
authored by Michael Farris that appeared in the Harvard Journal of Law and Public Policy, “Defying
Convention Wisdom: The Constitution Was Not The Product Of A Run-away Convention” and a 92-page
article authored by Robert Natelson that appeared in the Florida Law review “Founding-Era Conventions
and the Meaning of the Constitution’s “Convention for Proposing Amendments”.

It is important for any review of what and why the Confederation was failing and the desperate need for
reform that the context of the situation of the new nation at the time be known. The Articles of
Confederation, first drafted the summer of 1776, and debated until November of 1777. Full ratification of
the Articles by the 13™ and final state was not completed until February 1781, almost four years after the
original draft was produced. The amount of time to reach a final draft and then ratification was in part due
to the vagaries of the on-going war with Great Britain but it also portended the difficulties and challenges
ahead for successful integration of the several states into a single nation.

This context is important as an assertion is often made that an amendments convention cannot be as safely
held in our current times of turmoil as when the Convention of 1787 was held during the “calm times”
after the war. First, it was expected that amendments proposed by the states through Article V
conventions would likely be needed during times of an intransigent national government during times of
divisiveness and second the new nation under the Confederacy far from untroubled faced extreme and
turbulent challenges from the time of ratification until the Articles were replaced by the Constitution.

Congress chased out of Philadelphia

At the time the Convention of 1787 was called and convened the Confederation Congress was meeting in
New York City. This was not because New York City was the largest city in the nation, it was not at that
time. The Confederation Congress was housed in New York City because it needed to evacuate the
largest city, Philadelphia in June 1783 due to threats from segments of their own army (which was
protesting lack of supplies and non-payment for their years of service). The Congress asked for
protection by the Pennsylvania Commonwealth government but they were either unwilling or unable to



provide protection to Congress so Congress moved successively to Princeton, Annapolis, and Trenton
prior to finally settling in New York City in 1785.

The Confederation Congress was unable to reform the Articles by amendments

On August 7, 1786, 7 amendments to the Articles of Confederation to make the Confederation
government more effective were proposed in Congress but the resolution was never passed nor sent to the
states for consideration, in part due to expectations that the convention process had better chance of
success.

Lawlessness and rebellion

Between the time the Constitutional Convention was first proposed and actually held, from August 1786
until February 1787 violent protests (known as Shay’s Rebellion) were closing court proceedings as
protests over taxes and problems of fiat paper money creating severe economic issues. This culminated in
an attack at the armory in Springfield Massachusetts where hired militia men fended of the attacking and
protesting farmers and veterans with grapeshot from their cannon.

It is in the context of this environment that twelve of the states and the Confederation Congress
recognized the need for reform and acted to call, in the instances of the states, and recommend in the
instance of the Congress for a Convention to propose reforms the federated national government.

Some points refuting the myth of a run-away convention:

1. The Convention of 1787 was not an article V convention for proposing amendments, differing
from an Article V convention in two major regards:

a. Convention was not a function within the framework of the Articles of Confederation;
there was no process included within the scope of the Articles for Congress to call or
conduct a convention; the word convention does not even appear within the document.
An Article V convention to propose amendments is a defined process that was included
in our current Constitution.

b. The Convention of 1787 was understood by at least ten of the twelve states legislatures
to be a plenipotentiary convention, called by the states (as shown in contemporary
communications between the founders that are included in the testimony summary). As
conventions were not a process of the Articles of Confederation, the calling of a
convention would need to be done by the states under their own sovereignty that was
expressly retained in the Articles of Confederation. An Article V amendments
convention for proposing amendments is clearly defines as being limited to just the
proposal of amendments with the only powers being derived granted to them by the
commission given to them by their respective state legislatures.

2. The Convention of 1787 was not a run-away. This suggestion is a slander on our founding
fathers with the implication that they were either incompetent or duplicitous in the conduct and
outcome of the Convention.

a. Contemporaneous communications between the founders prior to the start of the
Convention on May 25, 1787 clearly show that it was expected that the powers of the
Convention would be broad and the proposed reform would be “as may be necessary to
render the Federal Constitution adequate to the exigencies of the Union” as the
Annapolis Convention stated. Ten states said as much in their Convention resolutions
and through their commissions for their delegates to the Convention of 1787. Some




communications between the framers in the period before commencement of the
Convention on May 25, 1787:

I. Madison to Jefferson, August 12, 1786 — “Many Gentlemen both within
& without Congs. Wish to make this Meeting subservient to a
Plenipotentiary Convention for amending the Confederation.
Tho’ my wishes are in favor of such an event, yet I despair so much
of its accomplishment at the present crisis that I do not extend my
views beyond a Commercial Reform.”

Il. Madison to Jefferson, December 4, 1787 — “The recommendation from
the Meeting at Annapolis of a plenipotentiary Convention in Philada. in
May next has been well received by the Assembly here.”

M. Washington to Madison, March 31, 1787 — “as my wish is, that the
Convention may adopt no temporising expedient, but probe the defects
of the Constitution to the bottom, and provide radical cures, whether
they are agreed to or not.” A conduct like this, will stamp wisdom and
dignity on the proceedings, and be looked to as a luminary, which sooner
or later will shed its influence.”

IV. Madison to Washington, April 16, 1787 — “your views of the reform
which ought to be pursued by the Convention, give a sanction to those
which | have entertained. Temporising applications will dishonor the
Councils which propose them, and may foment the internal malignity of
the disease, at the same time that they produce an ostensible palliation
of it. Radical attempts, although unsuccessful, will at least justify the
authors of them.”

V. George Mason to George Mason, Jr., May 20, 1787 - “The most
prevalent idea in the principal States seems to be a total alteration of the
present federal system, and substituting a great national council or
parliament, consisting of two branches of the legislature,”

VI. George Mason to Arthur Lee, May 21, 1787 —“ The most prevalent
Idea, | think at present, is a total Change of the Federal System; and
instituting a great national Council, or Parliament”

Ten of the state legislatures directed their commissioners through their resolutions and
commissions to exercise broad powers in “discussing all such alterations and further
provisions, as may be necessary to render the Federal Constitution adequate to the
exigencies of the Union” as suggested by the commissioners at the Annapolis Convention
held earlier that year.

Virginia was the first state to call for the Convention on November 23, 1786 followed by
five other states prior to Congress issuing a recomendary resolution in February of 1787
stating that it would be “expedient” to conduct a convention for the “sole and exclusive
purpose” of proposing amendments to the Articles of Confederation. Congress explicitly
said that this was only its “opinion”, i.e. not a directive. There is no evidence that
Congress ever voted to create a transmittal letter instructing executive officers in any
state to do anything.



Of the states passing resolutions to attend the Convention only New York and
Massachusetts adapted the more restrictive language suggested by Congress. The full
resolutions of each state and Congress is included in the testimony attachments.

c. Madison and the Virginians clearly expected commissioners to have the leeway to
propose a replacement to the Articles of Confederation and replacement of the
Confederation with a strong national government given that they had the Virginia
(Randolph) Plan drafted prior to the start of the Convention. The Virginia Plan,
presented on May 29, 1787, almost immediately after the Convention started, was a draft
depicting a strong national government so dissimilar from the Confederation that
replacement rather than amending the Articles would have been needed. The outline of
the plan was fully laid out in a letter to Washington sent on April 16, 1787, over a month
prior to the Convention.

See: From James Madison to George Washington, 16 April 1787 (archives.gov)

In closing, I would say it could also be observed that the general sense of the time was that the
commissioners did not “run-away” and present a wholly unexpected product with the Constitution
presented to the Confederation Congress and the States. While there was an outcry, regarding the lack of
a bill of rights such as those that were included in many of the state constitutions there was very little said
either at the Confederation Congress or the ratifying conventions that implied that the Commissioners had
exceeded their authority in proposing to replace the Articles of Confederation. This I think was in part
not just because the inadequacies of the Articles to be a functioning central government needed to be
addressed but also that the mode of the ratification process of the Constitution truly made the Constitution
a product of “We the people”.

More detail and source material for your review can be found in the summaries and articles attached to
this testimony.

Thank you for your attention. Do you have any questions?


https://founders.archives.gov/?q=Page-Ref%3AJSMN-01-09-02-pb-0383&s=1511311112&r=1

The Confederation Congress Chased Out of Philadelphia

My dear Brother Philada. 23 June 1783 -- I have only a moment to inform you, that
there has been a most dangerous insurrection and mutiny among a few Soldiers in the
Barracks here. About 3 or 400 surrounded Congress and the Supreme Executive
Council, and kept us Prisoners in a manner near three hours, tho' they offered no insult
personally. To my great mortification, not a Citizen came to our assistance. The
President and Council have not firmness enough to call out the Militia, and allege as the
reason that they would not obey them. In short the political Maneuvers here, previous
to that important election of next October, entirely unhinges Government. This handful
of Mutineers continue still with Arms in their hands and are privately supported, and it
is well if we are not all Prisoners in a short time. Congress will not meet here, but has
authorized me to change their place of residence. I mean to adjourn to Princeton if the
Inhabitants of Jersey will protect us. I have wrote to the Governor particularly. I wish
you could get your Troop of Horse to offer them aid and be ready, if necessary, to meet

us at Princeton on Saturday or Sunday next, if required. - Letters of Delegates to Congress,
1774-17809. Elias Boudinot to Elisha Boudinot June 23, 1783

The Confederation Congress chased out of Philadelphia

Massachusetts veterans and farmers in rebellion August 1786-January 1787
Fired upon, January 26, 1787, Springfield Armory
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https://www.mountvernon.org/library/digitalhistory/digital-encyclopedia/article/shays-rebellion/
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Origins of the Convention of 1787

The claims that the constitutional convention of 1787 was a “run-away” convention is especially
ironic in that the original suggestion that the Constitutional Convention of 1787 be called by the
state legislatures was made, in part, by the commissioners an earlier convention that
understood their commissions were insufficient for the solutions needed to remedy the
inadequacies of the Articles of Confederation.

The origins of the recommendation that there should be a call for a convention to propose how
to reform the federated government so that it had adequate power to fulfill the proper
function of the central authority was first made by the commissioners at the Annapolis
Convention of 1786. The Annapolis Convention was initially called by the Virginia state
legislature for the several member states to meet together to promote more efficient
commerce between the states. Conventions under British tradition were extra-legislative
bodies that were called by the states (as they were earlier by the colonies). After ratification of
the Articles of Confederation, they did so under their reserved sovereignty as independent
states via Article Il of the Articles where it was written, “Each state retains its sovereignty,
freedom, and independence, and every Power, Jurisdiction, and right, which is not by this
confederation expressly delegated to the United States, in Congress assembled”. It can be further
noted that the power to call a convention or even the word convention does NOT appear in the
Articles of Confederation.

(See: Avalon Project - Articles of Confederation : March 1, 1781 (yale.edu) ).

The Annapolis Convention failed, in part, due to lack of attendance by an adequate number of
states to form a quorum, but also, in part, because there was an agreement amongst the
commissioners in attendance that waiting for the other delegates to arrive would be futile in
that the authority to discuss commercial matters alone would not be enough to fix all the
difficulties that were presented by the weaknesses of the current structure of the central
authority as defined by the Articles of Confederation. It was for this reason that the
commissioners at the Annapolis Convention of 1786 wrote this on September 14, 1786:

“To the Honorable, The Legislatures of Virginia, Delaware, Pennsylvania, New Jersey, and
New York—assembled at Annapolis, humbly beg leave to report.”............. “Under this
impression, Your Commissioners, with the most respectful deference, beg leave to suggest
their unanimous conviction that it may essentially tend to advance the interests of the union
if the States, by whom they have been respectively delegated, would themselves concur, and
use their endeavors to procure the concurrence of the other States, in the appointment of
Commissioners, to meet at Philadelphia on the second Monday in May next, to take into
consideration the situation of the United States, to devise such further provisions as shall
appear to them necessary to render the constitution of the Federal Government adequate to
the exigencies of the Union; and to report such an Act for that purpose to the United States in



https://avalon.law.yale.edu/18th_century/artconf.asp

Congress assembled, as when agreed to, by them, and afterwards confirmed by the
Legislatures of every State, will effectually provide for the same.

Though your Commissioners could not with propriety address these observations and
sentiments to any but the States they have the honor to represent, they have nevertheless
concluded from motives of respect, to transmit copies of the Report to the United States in
Congress assembled, and to the executives of the other States.”

Of additional note is that the unanimously elected chairman of the Commissioners at Annapolis
was John Dickinson of Delaware (formerly of Pennsylvania) who was tasked by the Second

Continental Congress with preparing the first draft of the Articles of Confederation.

See: http://press-pubs.uchicago.edu/founders/documents/vich6s2.html

Accordingly, the suggestion that a broader topic convention be held on the second
Monday of May 1787 was transmitted to the several state legislatures as well as to the
Confederation Congress.

Authority to call the states to convention

The Confederation Congress itself could not call a convention; conventions were not
part of the amendment process in the Articles of Confederation (indeed, the word
convention does not appear anywhere in the Articles of Confederation).

The states, did, however, retain sovereign powers under Article II of the Articles of
Confederation where it was written:

Il. Each state retains its sovereignty, freedom, and independence, and every power,
jurisdiction, and right, which is not by this Confederation expressly delegated to the United
States, in Congress assembled.

http://avalon.law.vale.edu/18th century/artconf.asp#art2

Accordingly, under their retained sovereignty, most of the states, independent of the
Confederation Congress, called for a convention to be held in May of 1787 for
determining how to remedy deficiencies in the then current confederation of
independent states. Examination of the resolutions of the individual states shows that
the commissioners of most of the states were given wide latitude of what they could
consider and propose for alterations of the structure of the Federal Government.


https://press-pubs.uchicago.edu/founders/documents/v1ch6s2.html
https://avalon.law.yale.edu/18th_century/artconf.asp#art2

Despite receiving notice in September 1786 from the Annapolis Convention of the
suggestion that the several state governments that a convention with expanded powers
be held “ to devise such further provisions as shall appear to them necessary to render the
constitution of the Federal Government adequate to the exigencies of the Union”, the
Confederation Congress did not act on the notice of the Annapolis commissioners
suggestion of the expanded convention made by the Annapolis Convention to the states
and Congress until February 23, 1787, but not until after at least six state legislatures
had already called for the May convention (indeed, many of those states had already
appointed commissioners for the convention). These states did so as sovereign states,
independent of the Articles of Confederation and of the Confederation Congress, which
again had no convention process within the bounds of the Articles of Confederation.

The resolutions made by these six states had broad statements in their commissions,
giving their commissioners broad authority in their considerations of remedies to
propose solutions for the deficiencies in the structure of the Federal Government (see
excerpts from, and links to, the full text of the respective state resolutions on the
pages, also below).

When the Confederation Congress did finally write a---- recommendatory resolution
regarding the convention using a more narrow scope (which was passed by a majority of
one), it was with language modified from that proposed by the Annapolis commissioners
as compromise to language suggested by the congressional delegation from anti-
federalist New York. Congress wrote their advisory resolution with a more limiting
scope, restricting the call to amendments to the Articles of Confederation (also see
excerpt and link to Congress’ resolution below).

Madison’s entry in his notes on the debates of the Confederation Congress from
February 21, 1787 noted in part the following regarding Congress’ resolution:

“There was reason to believe however from the Language of the instruction from N York that
her object was to obtain a new Convention, under the sanction of Congs. rather than to
accede to the one on foot, or perhaps by dividing the plans of the States in their
appointments to frustrate all of them. The latter suspicion is in some degree countenanced by
their refusal of the Impost a few days before the instruction passed, and by their other marks
of an unfederal disposition.”

Madison then concluded in his notes of the debates of Congress, February 21, 1787 with the
following:



“It appeared from the debates & still more from the conversation among the members tha[t]
[many] of them considered this resolution as a deadly blow to the existing Confederation.
Docr. Johnson who voted agst. it, particularly declared himself to that effect. Others viewed it
in the same light, but were pleased with it as the harbinger of a better Confederation.

The reserve of many of the members made it difficult to decide their real wishes &
expectations from the present crisis of their affairs. All agreed & owned that the federal Govt.
in its existing shape was inefficient & could not last long. The members from the Southern &
middle States seemed generally anxious for some republican organization of the System
which wd. preserve the Union and give due energy to the Govermt. of it. Mr. Bingham alone
avowed his wishes that the Confederacy might be divided into several distinct confederacies,
its great extent & various interests, being incompatible with a single Government.6 The
Eastern members were suspected by some of leaning towards some antirepublican
establishment, (the effect of their late confusions) or of being less desirous or hopeful of
preserving the Unity of the Empire. For the first time the idea of separate Confederacies had
got into the Newspapers. It appeared to day under the Boston head.7 Whatever the views of
leading men in the Eastern States may be, it would seem that the great body of the people
particularly in Connecticut, are equally indisposed either to dissolve or divide the Confederacy
or to submit to any antirepublican innovations.

For Madison’s contemporaneous notes of the debates of congress
see:https://founders.archives.gov/?g=Volume%3AMadison-01-09&s=1511311112&r=149

Madison passed a similar assessment regarding the motives of the representatives from
New York and congress in his letter to Edmund Randolph, the governor of Virginia in
his letter of February 25 (see https://founders.archives.gov/?q=Volume%3AMadison-
01-09&s=1511311112&r=154 )

Accordingly, the next two states, New York and Massachusetts, wrote their commissions
with the narrower scope with the limitations to amendments to the AOC suggested by
congress but they were the only states of the remaining states to do so (see below) .

The final four states that would attend the convention, however, maintained in their
commissions the broader scope that the first six states had used in their resolutions (see
below).


https://founders.archives.gov/?q=Volume%3AMadison-01-09&s=1511311112&r=149
https://founders.archives.gov/?q=Volume%3AMadison-01-09&s=1511311112&r=154

The resolutions of the several states and the Confederation Congress to call a convention
are found below in the order that they were made, after suggestion by the Annapolis
commissioners that was made on September 14, 1786.

State Legislature Resolutions for Calling the Convention of 1787

At least six states issued resolutions for calling the Constitutional Convention with broad powers to
deliberate on changes in the government before the Confederation Congress made their
recommendatory resolution that in the opinion of Congress a convention should be held:

1. Virginia, November 23, 1786 (broad instructions)

“That seven Commissioners be appointed by joint ballot of both Houses of Assembly, who, or any three
of them, are hereby authorized as Deputies from this Commonwealth, to meet such Deputies as may be
appointed and authorized by other States, to assemble in Convention at Philadelphia, as above
recommended, and to join with them in devising and discussing all such alterations and further
provisions, as may be necessary to render the Federal Constitution adequate to the exigencies of the
Union; and in reporting such an Act for that purpose, to the United States in Congress, as, when agreed
to by them, and duly confirmed by the several States, will effectually provide for the same.”

2 Virginia Act Authorizing the Election of Delegates.docx (wisc.edu)

2. New Jersey, November 24, 1786 (broad instructions)

“for the purpose of taking into consideration the state of the Union as to trade and other important
objects_ and of devising such further provisions as shall appear necessary to render the Constitution of
the federal government adequate to the exigencies thereof.”

Microsoft Word - 3 New Jersey Resolution Authorizing and Empowering the Delegates.docx (wisc.edu)

3. Pennsylvania, December 30, 1786 (broad instructions)

“and to join with them in devising, deliberating on, and discussing all such alterations and further
provisions as may be necessary to render the foederal constitution fully adequate to the exigencies of
the Union;”

http://csac.history.wisc.edu/delegate inst4.pdf

4. North Carolina, January 6, 1787 (broad instructions)

“meet and confer with such Deputies as may be appointed by the other states for similar purposes, and
with them to discuss and decide upon the most effectual means to remove the defects of our foederal
union, and to procure the enlarged purposes which it was intended to effect, and that they report such



https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/delegate_inst2.pdf
https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/delegate_inst3.pdf
https://csac.history.wisc.edu/wp-content/uploads/sites/281/2017/07/delegate_inst4.pdf

an act to the General Assembly of this state, as when agreed to by them, will effectually provide for the
same.”

http://csac.history.wisc.edu/delegate inst5.pdf

5. Delaware, February 3, 1787 (broad instructions)

“Whereas the General Assembly of this State are fully convinced of the Necessity of revising the
Foederal Constitution, and adding thereto such further Provisions as may render the same more
adequate to the Exigencies of the Union;

http://csac.history.wisc.edu/delegate inst6.pdf

6. Georgia, February 10, 1787 (broad instructions)

“and to join with them in devising and discussing all such alterations and farther provisions, as may be
necessary to render the federal constitution adequate to the exigencies of the union,”

http://csac.history.wisc.edu/delegate inst7.pdf

o Confederation Congress’ Call, February 23, 1787 (narrowed scope)

“for the sole and express purpose of revising the Articles of Confederation and reporting to Congress and
the several legislatures such alterations and provisions therein as shall when agreed to in Congress and
confirmed by the states render the federal constitution adequate to the exigencies of government and
the preservation of the Union.”

Note that the Confederation Congress added more restrictive language in it's recommendation;
Madison conjectured in his contemporaneous notes (see link below) that Congress did so at the
instigation of the New York delegation for the purpose of dividing the convention and frustrating its
goals. Madison’s notes indicate that the tenor of the debates and conversations between delegates
that the pending convention portended a “deadly blow” to the confederation with some seeing that
speculation as a harbinger of a better Confederation.

Cite as: The Documentary History of the Ratification of the Constitution Digital Edition, ed. John
P. Kaminski, Gaspare J. Saladino, Richard Leffler, Charles H. Schoenleber and Margaret A.
Hogan. Charlottesville: University of Virginia Press, 2009.

Canonic URL: http://rotunda.upress.virginia.edu/founders/RNCN-01-01-02-0005-0005
[accessed 11 May 2011]

Original source: Constitutional Documents and Records, 1776—-1787, Volume |: Constitutional
Documents and Records, 1776-1787

7. New York, February 26-28, 1787 (narrow instructions)

“for the sole and express purpose of revising the Articles of Confederation and reporting to Congress,
and to the several legislatures, such alterations and provisions therein, as shall, when agreed to in
Congress, and confirmed by the several states, render the federal constitution adequate to the
exigencies of government and the preservation of the Union”

http://csac.history.wisc.edu/delegate inst10.pdf
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8. Massachusetts, February 22-April 9, 1787 (narrow instructions)

“for the sole & express purpose of revising the articles of Confederation, and reporting to Congress &

the several Legislatures, such alterations & provisions therein, as shall when agreed to in Congress, and
confirmed by the States, render the federal Constitution adequate to the exigences of Government; &
the preservation of the Union”.... and .... “they are hereby instructed not to accede to any alterations or
additions that may be proposed to be made in the present Article of Confederation, which may appear
to them, not to consist with the true republican Spirit and Genius of the Said Confederation”

http://csac.history.wisc.edu/delegate inst11.pdf

9. South Carolina, March 8, 1787 (broad instructions)

“join with such deputies or commissioners, they being duly authorised and impowered in devising and
discussing all such alterations, clauses, articles and provisions as may be thought necessary to render
the foederal constitution entirely adequate to the actual situation and future good government of the
confederated states”

http://csac.history.wisc.edu/delegate inst12.pdf

10. Connecticut, May 17, 1787 (broad instructions)

“to act in said Convention, and to discuss upon such Alterations and Provisions, agreeable to the
general Principles of Republican Government, as they shall think proper, to render the foederal
Constitution adequate to the Exigencies of Government, and the Preservation of the Union”

http://csac.history.wisc.edu/delegate inst13.pdf

11. Maryland, May 26, 1787 (broad instructions)

“for the purpose of revising the federal system, and to join with them in considering such alterations,
and further provisions, as may be necessary to render the federal constitution adequate to the
exigencies of the union”

http://csac.history.wisc.edu/delegate inst14.pdf

12. New Hampshire, June 27, 1787 (broad instructions)

“and with them to discuss and decide upon the most effectual means to remedy the defects of our
federal union; and to procure, and secure, the enlarged purposes which it was intended to effect”

http://csac.history.wisc.edu/delegate inst15.pdf

13. Rhode Island — Made no resolution and did not attend the convention.
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Citation of the Delegates and their credentials and record of attendance

The credentials presented by the commissioners to the secretary of the convention contained the same
broad language as the respective state resolutions for what the commissioners were authorized to
review and propose with the understanding that the New York and Massachusetts commissioners had
additional restraints. See the following link for examples of the delegation credentials:

https://en.wikisource.org/wiki/The Records of the Federal Convention of 1787/Volume 3/Appendi
x B

Contemporaneous Pre-convention Correspondence

That the proposal of a complete overhaul of the central governmental structure would be considered at
the convention was broadly known by many well before the convention, as demonstrated in the
following contemporaneous correspondence by well-honored participants months and days prior to the
actual start of the convention in late May, 1787 (underlines added for emphasis, links to the full
documents beneath the citations):

James Madison to Thomas Jefferson, August 12, 1786 (in recognition of limitations of commissions):

The States which have appointed deputies to Annapolis are N. Hampshire, Massts. R. Island, N. Y. N. J.
Pena. Delaware & Virga. Connecticut declined not from a dislike to the object, but to the idea of a
Convention, which it seems has been rendered obnoxious by some internal Conventions which
embarrassed the Legislative Authority. Maryd. or rather her Senate negatived an appointment because
they supposed the measure might interfere with the plans or prerogatives of Congs. N. Carolina has had
no Legislative meeting since the proposition was communicated. S. Carolina supposed she had
sufficiently signified her concurrence in a general regulation of trade by vesting the power in Congs. for
15 years. Georgia ——6 Many Gentlemen both within & without Congs. wish to make this
Meeting subservient to a Plenipotentiary Convention for amending the Confederation.
Tho’ my wishes are in favor of such an event, yet I despair so much of’its accomplishment
at the present crisis that I do not extend my views beyond a Commercial Reform.

From James Madison to Thomas Jefferson, 12 August 1786 (archives.gov)

James Madison to Thomas Jefferson, December 4, 1786 (the “Assembly” being the Virginia

Legislature):

The recommendation from the Meeting at Annapolis of a plenipotentiary Convention in Philada. in
May next has been well received by the Assembly here. Indeed the evidence of dangerous defects in the
Confederation has at length proselyted the most obstinate adversaries to a reform. The unanimous
sanction given by the Assembly to the inclosed compliance with the Recommendation marks sufficiently
the revolution of sentiment which the experience of one year has effected in this country. The deputies
are not yet appointed. It is expected that Genl. Washington, the present Govr. E. Randolph Esqr. and the
late one Mr. Henry will be of the number.

To Thomas Jefferson from James Madison, 4 December 1786 (archives.gov)
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George Washington to James Madison, March 31, 1787 (prior to agreeing to serve as a

commissioner):

“It gives me pleasure to hear that there is a probability of a full Representation of the States in
Convention, but if the delegates come to it under fetters, the salutary ends proposed will in my opinion
be greatly embarrassed & retarded, if not altogether defeated. I am anxious to know how this matter
really is, as my wish is, that the Convention may adopt no temporising expedient, but
probe the defects of the Constitution to the bottom, and provide radical cures, whether
they are agreed to or not.” A conduct like this, will stamp wisdom and dignity on the
proceedings, and be looked to as a luminary, which sooner or later will shed its
influence.”

https://founders.archives.gov/?q=&s=1511311111&sa=washington&r=11&sr=madison

James Madison to George Washington, April 16, 1787 (Madison assuring Washington):

“I have been honoured with your letter of the 31 of March, and find with much pleasure that your views of
the reform which ought to be pursued by the Convention, give a sanction to those which I have
entertained. Temporising applications will dishonor the Councils which propose them, and
may foment the internal malignity of the disease, at the same time that they produce an
ostensible palliation of it. Radical attempts, although unsuccessful, will at least justify
the authors of them.”

https://founders.archives.gov/?q=Project%3A%22Madison%20Papers%22&s=1511311111&r=19&sr=wash
ington

George Mason to George Mason Jr., May 20, 1787 (just days prior to the start of the convention):

The most prevalent idea in the principal States seems to be a total alteration of the present
federal system, and substituting a great national council or parliament, consisting of two
branches of the legislature, founded upon the principles of equal proportionate representation,
with full legislative powers upon all the subjects of the Union; and an executive: and to make the
several State legislatures subordinate to the national, by giving the latter the power of a
negative upon all such laws as they shall judge contrary to the interest of the federal Union. It is
easy to foresee that there will be much difficulty in organizing a government upon this great
scale, and at the same time reserving to the State legislatures a sufficient portion of power for
promoting and securing the prosperity and happiness of their respective citizens; yet with a
proper degree of coolness, liberality and candor (very rare commodities by the bye), | doubt not
but it may be effected.

George Mason to George Mason Jr. | Teaching American History
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George Mason to Arthur Lee, May 21, 1787 (just days prior to the start of the convention):

The most prevalent Idea, | think at present, is a total Change of the Federal System; and instituting a
great national Council, or Parliament upon the Principles of equal proportionate Representation,
consisting on two Branches of the Legislature, invested with full legislative Powers upon the Objects of
the Union; and to make the State Legislatures subordinate to the national Executive; and a judiciary
System, with Cognizance of all such Matters as depend upon the Law of Nations, & such other Objects as
the local Courts of Justice may be inadequate to.

Letter from George Mason to Arthur Lee (1787) | Teaching American History

At the Convention

As noted above, even though many fully expected prior to the convention that a new structure of the
central government could, and should be considered, in order to be adequate to “render the Federal
Constitution adequate to the exigencies of the Union”, the point was examined and confirmed in the
early sessions as well as at other points through-out the convention. The convention which was
supposed to start on the second Monday in May which was May 14 did not start until May 25 when
there was seven states in house to establish a quorum, running into September later that year.

There was a short debate in the first few days of the convention after which it was acknowledged that
only broad reforms could accomplish the goals of the convention. Accordingly, two of the three New
York delegates left the convention for lack of authorization in their commission. While under similar
difficulty, the Massachusetts commissioners stayed, ostensibly to ensure that they could represent the
interests of their state to the extent possible in the debates to come (as well as be able to communicate
the results better to the authorities and the people of their state). It was noted that the credentials of
the Delaware delegates “were prohibited from changing the article in the Confederation establishing an
equality of votes among the States.”, which is of course the reason for the “Great Compromise” which is
protected by the concluding statement of Article V which states “and that no state, without its consent,
shall be deprived of its equal suffrage in the Senate.

http://avalon.law.yale.edu/18th century/debates 514525.asp

On May 28 Delegate Randolph of Virginia presents the deficiencies of the Confederation and an outline
of a new frame of the central government (known historically as the Virginia plan). Delegate Pinkney of
South Carolina presents a competing plan for consideration:

http://avalon.law.yale.edu/18th century/debates 529.asp

On May 30, after limited debate regarding the scope of the proposed changes “it was resolved in
Committee of the whole that a national governt. ought to be established consisting of a supreme
Legislative Executive & Judiciary." Massts. being ay-Connect.-no. N. York divided [Col. Hamilton ay Mr.
Yates no] Pena. ay. Delaware ay. Virga. ay. N. C. ay. S. C. ay.” Out of deference to the delegation from
Delaware It was voted to postpone the determination of the mode of representation until after further
debate (they were restrained by their commissions from considering equal state representation, only).
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Later in the convention, the dilemma of the restrictions of Delaware’s commission was famously resolved by
the great compromise, where it was proposed that the states have equal representation in the Senate.

See Madison’s Notes of The Debates of the Convention:

Avalon Project - Notes on the Debates in the Federal Convention (yale.edu)

The Confederation Congress Receives the Constitution

After the convention, the proposed Constitution and a letter from the president of the convention,
George Washington was forwarded to the Confederation Congress. According to Madison’s notes and
his report to Washington cited below, after some informal debate by member of the Confederation
Congress, it was agreed that Congress could not act on the document nor alter the document against
the intent expressed by the convention. After which, Congress passed a unanimous resolution to pass
the document without comment on to the states for ratification conventions as proposed by the
Convention (unanimously voted to pass the Constitution on to the State Legislatures by the
representatives of the states that were present; Rhode Island and Maryland’s representatives were
absent). While there was some debate as to whether Congress could alter the document or if Congress
needed to subject the Constitution to the amendment process in the end there appears to have been no
controversy regarding the states having the authority to proceed with ratification under their own
sovereign authority (subsequent debate was primarily regarding the lack of a bill of rights). See
Madison’s letter to Washington dated 30 September 1787. After some debate on the language the
resolution that the Confederation Congress passed the Constitution on to the state legislatures was
written:

--"Congress having recd. the Report of the Convention lately assembled in Philada., Resold.
unanimously that the said Report, with the Resolutions & letter accompanying the same, be
transmitted to the several Legislatures, in order to be submitted to a Convention of Delegates chosen
in each State by the people thereof, in conformity to the Resolves of the Convention made & provided
in that case."

http://press-pubs.uchicago.edu/founders/documents/v1ch6s15.html
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The State Ratification Conventions

At the state ratifying conventions, little was made of the assertion that the commissioners at
the Constitutional Convention exceeded their authority in proposing the new Constitution to
the people for their approval vs. the impossible task of making the Articles of Confederation a
usable frame of government given the impossibility of amending the framework of the Articles.
Even though there was no formal vote to end the Confederation the actions of Congress and
the states eventually complied with the requirements of Article Xlll of the Articles in that the
Confederation Congress’ recommended that the states hold ratifying conventions was
eventually observed by all 13 original states.

Article XIIl of the Articles of Confederation (the amendments clause)

“Every State shall abide by the determination of the United States in Congress assembled, on all
questions which by this confederation are submitted to them. And the Articles of this Confederation
shall be inviolably observed by every State, and the Union shall be perpetual; nor shall any alteration
at any time hereafter be made in any of them; unless such alteration be agreed to in a Congress of
the United States, and be afterwards confirmed by the legislatures of every State.

Avalon Project - Articles of Confederation : March 1, 1781 (yale.edu)

The ninth state required to fully establish and ratify the Constitution for the states in
agreement occurred on June 21, 1788 with two other states ratifying the constitution later that
year. The Confederation Congress certified the ratification of the Constitution for eleven
ratifying states on September 13, 1788 and set the dates for the new Congress to meet and the
date of the election for president. The remaining two states, North Carolina and Rhode Island
eventually ratified the constitution in 1789 and 1790 respectively.
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Madison's outline of the Virginia Plan over
a month before the start of the Convention

Founders Online

FROM JAMES MADISON TO GEORGE WASHINGTON, 16 APRIL 1787

To George Washington
DEAR S1R NEw YORK April 16 1787

I have been honoured with your letter of the 31 of March, and find with much pleasure that your views of the reform which
ought to be pursued by the Convention, give a sanction to those which I have entertained. Temporising applications will
dishonor the Councils which propose them,_[p. 383] and may foment the internal malignity of the disease, at the same time
that they produce an ostensible palliation of it. Radical attempts, although unsuccessful, will at least justify the authors of
them.

Having been lately led to revolve the subject which is to undergo the discussion of the Convention, and formed in my mind
some outlines of a new system, I take the liberty of submitting them without apology, to your eye.

Conceiving that an individual independence of the States is utterly irreconcileable with their aggregate sovereignty; and
that a consolidation of the whole into one simple republic would be as inexpedient as it is unattainable, I have sought for
some middle ground, which may at once support a due supremacy of the national authority, and not exclude the local
authorities wherever they can be subordinately useful.

I would propose as the ground-work that a change be made in the principle of representation. According to the present
form of the Union in which the intervention of the States is in all great cases necessary to effectuate the measures of Congress,
an equality of suffrage, does not destroy the inequality of importance, in the several members. No one will deny that Virginia
and Massts. have more weight and influence both within & without Congress than Delaware or Rho. Island. Under a system
which would operate in many essential points without the intervention of the State legislatures, the case would be materially
altered. A vote in the national Councils from Delaware, would then have the same effect and value as one from the largest
State in the Union. I am ready to believe that such a change would not be attended with much difficulty. A majority of the
States, and those of greatest influence, will regard it as favorable to them. To the Northern States it will be recommended by
their present populousness; to the Southern by their expected advantage in this respect. The lesser States must in every event
yield to the predominant will. But the consideration which particularly urges a change in the representation is that it will
obviate the principal objections of the larger States to the necessary concessions of power.

I would propose next that in addition to the present federal powers, the national Government should be armed with
positive and compleat authority in all cases which require uniformity; such as the regulation of trade, including the right of
taxing both exports & imports, the fixing the terms and forms of naturalization, &c &c.

Over and above this positive power, a negative in all cases whatsoever on the legislative acts of the States, as heretofore
exercised by the Kingly prerogative, appears to me to be absolutely necessary, and to be the least possible encroachment on
the State jurisdictions. Without this defensive_[p. 384] power, every positive power that can be given on paper will be evaded
& defeated. The States will continue to invade the national jurisdiction, to violate treaties and the law of nations & to harrass
each other with rival and spiteful measures dictated by mistaken views of interest. Another happy effect of this prerogative
would be its controul on the internal vicisitudes of State policy; and the aggressions of interested majorities on the rights of
minorities and of individuals. The great desideratum which has not yet been found for Republican Governments, seems to be
some disinterested & dispassionate umpire in disputes between different passions & interests in the State. The majority who
alone have the right of decision, have frequently an interest real or supposed in abusing it. In Monarchies the sovereign is
more neutral to the interests and views of different parties; but unfortunately he too often forms interests of his own
repugnant to those of the whole. Might not the national prerogative here suggested be found sufficiently disinterested for the
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decision of local questions of policy, whilst it would itself be sufficiently restrained from the pursuit of interests adverse to
those of the whole Society? There has not been any moment since the peace at which the representatives of the union would
have given an assent to paper money or any other measure of a kindred nature.

The national supremacy ought also to be extended as I conceive to the Judiciary departments. If those who are to expound
& apply the laws, are connected by their interests & their oaths with the particular States wholly, and not with the Union, the
participation of the Union in the making of the laws may be possibly rendered unavailing. It seems at least necessary that the
oaths of the Judges should include a fidelity to the general as well as local constitution, and that an appeal should lie to some
national tribunals in all cases to which foreigners or inhabitants of other States may be parties. The admiralty jurisdiction
seems to fall entirely within the purview of the national Government.

The national supremacy in the Executive departments is liable to some difficulty, unless the officers administering them
could be made appointable by the supreme Government. The Militia ought certainly to be placed in some form or other under
the authority which is entrusted with the general protection and defence.

A Government composed of such extensive powers should be well organized and balanced. The Legislative department
might be divided into two branches; one of them chosen every years by the people at large, or by the legislatures; the
other to consist of fewer members, to hold their places for a longer term, and to go out in such a rotation as always to_[p. 385]
leave in office a large majority of old members. Perhaps the negative on the laws might be most conveniently exercised by this
branch. As a further check, a council of revision including the great ministerial officers might be superadded.

A national Executive must also be provided. I have scarcely ventured as yet to form my own opinion either of the manner
in which it ought to be constituted or of the authorities with which it ought to be cloathed.

An article should be inserted expressly guarantying the tranquillity of the States against internal as well as external
dangers.

In like manner the right of coercion should be expressly declared. With the resources of Commerce in hand, the national
administration might always find means of exerting it either by sea or land; But the difficulty & awkwardness of operating by
force on the collective will of a State, render it particularly desirable that the necessity of it might be precluded. Perhaps the
negative on the laws might create such a mutuality of dependence between the General and particular authorities, as to
answer this purpose. Or perhaps some defined objects of taxation might be submitted along with commerce, to the general
authority.

To give a new System its proper validity and energy, a ratification must be obtained from the people, and not merely from
the ordinary authority of the Legislatures. This will be the more essential as inroads on the existing Constitutions of the
States will be unavoidable.

The inclosed address to the States on the subject of the Treaty of peace has been agreed to by Congress, & forwarded to the
several Executives.l We foresee the irritation which it will excite in many of our Countrymen; but could not withold our
approbation of the measure. Both, the resolutions and the address, passed without a dissenting voice.

Congress continue to be thin, and of course do little business of importance. The settlement of the public accounts, the
disposition of the public lands, and arrangements with Spain, are subjects which claim their particular attention. As a step
towards the first, the treasury board are charged with the task of reporting a plan by which the final decision on the claims of
the States will be handed over from Congress to a select set of men bound by the oaths, and cloathed with the powers, of
Chancellors. As to the Second article, Congress have it themselves under consideration. Between 6 & 700 thousand acres have
been surveyed and are ready for sale.2 The mode of sale however will probably be a source of different opinions; as will the
mode of disposing of the unsurveyed residue. The Eastern gentlemen remain attached to the scheme of townships. Many_[p.
386]_others are equally strenuous for indiscriminate locations. The States which have lands of their own for sale, are
suspected of not being hearty in bringing the federal lands to market. The business with Spain is becoming extremely delicate,
and the information from the Western settlements truly alarming.

A motion was made some days ago for an adjournment of Congress for a short period, and an appointment of Philada. for
their reassembling. The excentricity of this place as well with regard to E. and West as to N. & South has I find been for a
considerable time a thorn in the minds of many of the Southern members. Suspicion too has charged some important votes
on the weight thrown by the present position of Congress into the Eastern Scale, and predicts that the Eastern members will



never concur in any substantial provision or movement for a proper permanent seat for the national Government whilst they
remain so much gratified in its temporary residence. These seem to have been the operative motives with those on one side
who were not locally interested in the removal. On the other side the motives are obvious. Those of real weight were drawn
from the apparent caprice with which Congress might be reproached, and particularly from the peculiarity of the existing
moment. I own that I think so much regard due to these considerations, that notwithstanding the powerful ones on the other
side, I should have assented with great repugnance to the motion, and would even have voted against it if any probability had
existed that by waiting for a proper time, a proper measure might not be lost for a very long time. The plan which I shd. have
judged most eligible would have been to fix on the removal whenever a vote could be obtained but so as that it should not take
effect until the commencement of the ensuing federal year. And if an immediate removal had been resolved on, I had
intended to propose such a change in the plan. No final question was taken in the case. Some preliminary questions shewed
that six States were in favor of the motion. Rho. Island the 7th. was at first on the same side, and Mr. Varnum one of her
delegates continues so. His colleague was overcome by the solicitations of his Eastern brethren. As neither Maryland nor
South Carolina were on the floor, it seems pretty evident that N. York has a very precarious tenure of the advantages derived
from the abode of Congress.

We understand that the discontents in Massts which lately produced an appeal to the sword, are now producing a trial of
strength in the field of electioneering. The Governor will be displaced. The Senate is said to be already of a popular
complexion, and it is expected the other branch will be still more so. Paper money it is surmised will be the engine to be
played off agst. creditors both public and private. As the event of the Elections_[p. 387] however is not yet decided, this

information must be too much blended with conjecture to be regarded as matter of certainty.

I do not learn that the proposed act relating to Vermont has yet gone through all the stages of legislation here; nor can I
say whether it will finally pass or not. In truth, it having not been a subject of conversation for some time, I am unable to say
what has been done or is likely to be done with it. With the sincerest affection & the highest esteem I have the honor to be
Dear Sir Your devoted Servt.

JS. MADISON JR.

abstract of this letter and incorporated it with abstracts of others from John Jay and Henry Knox. He
docketed the abstracts, “Sentiments of Mr. Jay—Genl. Knox and Mr. Madison on a form of Government
previous to the General Convention held at Philadelphia in May 1787” (DLC: Washington Papers).

1. This was a letter drawn up by the secretary for foreign affairs and agreed to in Congress 13 Apr. 1787.
The letter reminded the states that the treaty with Great Britain was a national responsibility and could not
be interpreted by the states. The resolutions passed by Congress on 21 Mar. accompanied the letter (JCC,
XXXII, 177-84).

2. JM obtained this figure from a report to Congress by the Board of Treasury on 5 Apr. 1787 showing that
675,000 acres of western territory had been surveyed (JCC, XXXII, 155-57).
Note: The annotations to this document, and any other modern editorial content, are copyright © University of Chicago Press.
All rights reserved.
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No. 1] Defying Conventional Wisdom 63
INTRODUCTION

The Constitution stands at the pinnacle of our legal and po-
litical system as the “supreme Law of the Land,”! but it is far
more important than just a set of rules. We do not take oaths to
defend our nation, our government, or our leaders. Our ulti-
mate oath of lovalty affirms that we “will to the best of [our]
Ability, preserve, protect and defend the Constitution of the
United States.”? Each president, every member of the Supreme
Court, legislators in both houses of Congress, all members of
the military, countless state and federal officials, all new citi-
zens, and all members of the legal profession pledge our honor
and duty to defend this document.

Despite this formal and symbolic profession of devotion, many
leaders, lawyers, and citizens repeat the apparently inconsistent
claim that the Constitution was illegally adopted by a runaway
convention. In the words of former Chief Justice Warren Burger,
the Constitution’s Framers “didn’t pay much attention to any lim-
itations on their mandate.”® The oft-repeated claim is that the
Constitutional Convention was called by the Confederation Con-
gress “for the sole and express purpose of revising the Articles of
Confederation.”* However, “the Convention departed from the
mission that Congress had given it. The Convention did not simp-
ly draft “alterations” for the Articles of Confederation as amend-
ments. Instead, it proposed an entirely new Constitution to re-
place the Articles of Confederation.”

Critics also assert that the Founders’ illegal behavior extend-
ed into the ratification process. “The Convention did not ask
Congress or the state legislatures to approve the proposed
Constitution. Instead, perhaps fearing delay and possible de-

1. U.S. CONST. art. VI, cl. 2.

2.1d. art. 11, § 1, cl. 8; see also id. art. VI, cl. 3.

3. Warren Burger, Remarks at the Fifth Annual Judicial Conference of the Unit-
ed States Court of Appeals for the Fifth Circuit (May 8, 1987), in 119 F.R.D. 45, 79.

4. Resolution of Confederation Congress (February 21, 1787), reprinted in 1 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 185, 187
(John P. Kaminski et al. eds., 2009) [hereinafter DHRC].

5. Gregory E. Maggs, A Concise Guide to the Records of the Federal Constitutional
Convention of 1787 As A Source of the Original Meaning of the U.S. Constitution, 80
GEO. WASH. L. REV. 1707, 1711 (2012).
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feat, the Convention called for separate ratifying conventions
to be held in each state.”®

These criticisms are not new. Many of the Anti-Federalist op-
ponents of the Constitution unleashed a string of vile invectives
aimed at the architects of this “outrageous violation.”” The Fram-
ers employed “all the arts of insinuation, and influence, to betray
the people of the United States.”® “[T]hat vile conspirator, the au-
thor of Publius: I think he might be impeached for high treason.””
The Constitution itself was treated to similar opprobrium:

Upon the whole I look upon the new system as a most ri-
diculous piece of business—something (entre nouz) like
the legs of Nebuchadnezar’s image: It seems to have been
formed by jumbling or compressing a number of ideas to-
gether, something like the manner in which poems were
made in Swift’s flying Island.!

Modern legal writers level critiques that are equally harsh, albe-
it with less colorful language. One author contends that James
Madison led the delegates “[iJn what might be termed a bloodless
coup.”!! Another suggests that the intentional violation of their
limited mandate “could likely have led to the participants being
found guilty of treason in the event that their proceedings were
publicized or unsuccessful.”’? Ironically, Chief Justice Burger’s
critique of the legality of the Constitution was delivered in his ca-
pacity as Chairman of the National Commission on the Bicenten-
nial of the Constitution of the United States.’® This is a classic ex-

6. 1d.

7. Sydney, N.Y.J., June 13-14, 1788, reprinted in 20 DHRC, supra note 4, at 1153,
1157.

8. A COLUMBIAN PATRIOT: OBSERVATIONS ON THE CONSTITUTION (1788), reprint-
ed in 16 DHRC, supra note 4, at 272, 277.

9. Curtiopolis, N.Y. DAILY ADVERTISER, Jan. 18, 1788, reprinted in 15 DHRC, supra
note 4, at 399, 402.

10. Letter from William Grayson to William Short (Nov. 10, 1787), reprinted in 1
DHRC, supra note 4, at 150, 151.

11. Paul Finkelman, The First American Constitutions: State and Federal, 59 TEXAS
L. REv. 1141, 1162 n.43 (1981) (reviewing WILLI PAUL ADAMS, THE FIRST AMERI-
CAN CONSTITUTIONS: REPUBLICAN IDEOLOGY AND THE MAKING OF THE STATE
CONSTITUTIONS IN THE REVOLUTIONARY ERA (1980) and WILLIAM WINSLOW
CROSSKEY & WILLIAM JEFFREY, POLITICS AND THE CONSTITUTION IN THE HISTORY
OF THE UNITED STATES (1980)).

12. Brian Kane, Idaho’s Open Meetings Act: Government’s Guarantee of Openness or
the Toothless Promise?, 44 IDAHO L. REV. 135, 137 (2007).

13. Burger, Remarks, supra note 3, at 77.
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ample of Orwellian “double-think.” Our belief that the Constitu-
tion is Supreme Law deserving respect and oaths of allegiance is
utterly inconsistent with the notion that it was crafted by an illegal
convention and ratified by an unsanctioned process that bordered
on treason.

As we will see, the scholarship on this issue is inadequate.
Only two articles have been dedicated to developing the ar-
gument that the Constitution was illegally adopted by revo-
lutionary action.' Nearly all other scholarly references to the
illegality of the adoption of the Constitution consist of either
brief discussions or naked assertions.’® Professors Bruce
Ackerman and Neal Katyal argue that the illegality of the
Consitution justifies the constitutional “revolutions” of Re-
construction and twentieth-century judicial activism.¢

Despite the widespread belief that the Constitutional Con-
vention delegates viewed their instructions as mere sugges-
tions which could be ignored with impunity, the historical rec-
ord paints a different picture. In Federalist No. 78, Alexander
Hamilton underlined the importance of acting within one’s au-
thority: “There is no position which depends on clearer princi-
ples, than that every act of a delegated authority, contrary to
the tenor of the commission under which it is exercised, is
void.”"” And in Federalist No. 40, James Madison had already
answered the charge that the Convention delegates had ex-
ceeded their commissions.'s

Understanding the lawfulness of the adoption of the Consti-
tution is not merely of historical interest. State appellate courts
have cited the allegedly unauthorized acts of the delegates as

14. Bruce Ackerman & Neal Katyal, Our Unconventional Founding, 62. U. CHL L.
REV. 475 (1995); Richard S. Kay, The Illegality of the Constitution, 4 CONST. COM-
MENT. 57 (1987).

15. See, e.g., John C. Godbold, “Lawyer”—A Title of Honor, 29 CUMB. L. REV. 301,
314 (1999); Kurt T. Lash, The Constitutional Convention of 1937: The Original Mean-
ing of the New Jurisprudential Deal, 70 FORDHAM L. REV. 459, 523 (2001); L. Scott
Smith, From Promised Land to Tower of Babel: Religious Pluralism and the Future of the
Liberal Experiment in America, 45 BRANDEIS L.J. 527, 539-40 (2007); Lindsay K.
Jonker, Note, Learning from the Past: How the Events That Shaped the Constitutions of
the United States and Germany Play Out in the Abortion Controversy, 23 REGENT U. L.
REV. 447, 453-54 (2011).

16. Ackerman & Katyal, supra note 14, at 476.

17. THE FEDERALIST NO. 78, at 467 (Alexander Hamilton) (Clinton Rossiter ed.,
1961).

18. THE FEDERALIST NO. 40 (James Madison).
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legal precedent in lawsuits challenging the legitimacy of the
process for the adoption of state constitutions.”” When critics
claim that the Supreme Court’s judicial activism is tantamount
to an improper revision of the Constitution’s text, some schol-
ars defend the Court by comparison to the “unauthorized acts”
of the delegates to the Constitutional Convention.? And as not-
ed by Professor Robert Natelson, the specter of the “runaway
convention” of 1787 is a common argument employed by polit-
ical opponents of modern calls for an Article V Convention of
States.?! If the Philadelphia Convention violated its mandate, a
new convention will do so today, critics assert. Even without
such pragmatic implications, this article respectfully suggests
that in a nation that treats allegiance to the Constitution as the
ultimate standard of national fidelity, it is a self-evident truth
that we ought to be satisfied, if at all possible, that the Consti-
tution was lawfully and properly adopted. Yet, while this is
obviously the preferred outcome, we must test this premise
with fair-minded and thorough scholarship.

To this end, this Article separately examines the two
claims of illegal action by the Founders. First, it reviews the
question of whether the delegates violated their commis-
sions by proposing “a whole new” Constitution rather than
merely amending the Articles of Confederation. Second, it
explores the legality of the ratification process that permitted
the Constitution to become operational upon approval of
nine state conventions rather than awaiting the unanimous
approval of the thirteen state legislatures.

Each issue will be developed in the following sequence:

e Review of the timing and text of the official docu-
ments that are claimed to control the process.

e Review of the discussion of the issue at the Constitu-
tional Convention.

e Review of the debates on the issue during the ratifica-
tion process.

19. See Smith v. Cenarrusa, 475 P.2d 11, 14 (Idaho 1970); Wheeler v. Bd. of Trs. of
Fargo Consol. Sch. Dist., 37 S.E.2d 322, 328-29 (Ga. 1946).
20. See, e.g., Lash, supra note 15, at 523.

21. Robert G. Natelson, Proposing Constitutional Amendments by Convention: Rules
Governing the Process, 78 TENN. L. REV. 693, 719-23 (2011).
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Finally, after developing the legal issues surrounding the
Framers’ allegedly illegal acts, this article examines modern
scholarly literature to assess whether the critics have correctly
analyzed each of these two related but distinct legal issues.

I. DID THE CONVENTION DELEGATES EXCEED THEIR
AUTHORITY?

A.  The Call of the Convention

The idea of “calling” the convention actually raises several
distinct questions: (1) Who had the authority to convene the
meeting? (2) When and where was it to be held? (3) Who ac-
tually invited the states to appoint delegates and attend the
meeting? (4) Who chose the delegates? (5) Who gave the del-
egates their authority and instructions? (6) What were those
instructions? (7) Who had the authority to determine the
rules for the Convention?

It might be thought that the place to begin our analysis of
these questions would be Article XIII of the Articles of Con-
federation, which laid out the process for amending that
document.? However, this Article contains no provision
whatsoever for holding a convention. Accordingly, the Con-
vention had to originate from other sources that are easily
discovered by a sequential examination of the relevant
events. We start with the Annapolis Convention.

On November 30, 1785, the Virginia House of Delegates ap-
proved James Madison’s motion requesting Virginia’s congres-
sional delegates to seek an expansion of congressional authori-
ty to regulate commerce. However, on the following day the
House reconsidered because “it does not, from a mistake, con-
tain the sense of the majority of this house that voted for the
said resolutions.”? On January 21, 1786, a similar effort was
initiated. Rather than a solution in Congress, the Virginia

22. ARTICLES OF CONFEDERATION OF 1781, art. XIII. (“[N]or shall any alteration
at any time hereafter be made in any of them; unless such alteration be agreed to
in a Congress of the United States, and be afterwards confirmed by the legisla-
tures of every State.”).

23.1 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF
THE FEDERAL CONSTITUTION, AS RECOMMENDED BY THE GENERAL CONVENTION AT
PHILADELPHIA IN 1787, at 115 (Jonathan Elliot ed., 2nd ed. 1891) [hereinafter EL-
LIOT’S DEBATES].



68 Harvard Journal of Law & Public Policy [Vol. 40

House proposed a convention of states—a meeting that would
become known as the Annapolis Convention. Its purpose was:

[T]o take into consideration the trade of the United States; to
examine the relative situation and trade of the said states; to
consider how far a uniform system in their commercial regu-
lations may be necessary to their common interest and their
permanent harmony; and to report to the several states such
an act relative to this great object as, when unanimously rati-
fied by them, will enable the United States in Congress as-
sembled effectually to provide for the same . .. .2

It is clear that the Annapolis Convention was intended to
propose a change to the Articles of Confederation using the
power of the states and without involving Congress. Patrick
Henry, who became an Anti-Federalist leader of the first
rank, signed the resolution calling this Convention as Gov-
ernor of Virginia and it was communicated with the requi-
site formalities to the other states.”> The minutes of the An-
napolis Convention reflect that only five states (New York,
New Jersey, Pennsylvania, Delaware, and Virginia) were in
attendance.? Four additional states appointed commission-
ers, but they did not arrive in a timely fashion and as such
were not part of the proceedings.?” The credentials of the
delegates were read and then the Convention turned to the
issue of “what would be proper to be done by the commis-
sioners now assembled.”?

The final Report of the Commissioners concluded that they
“did not conceive it advisable to proceed on the business of their
mission under the circumstance of so partial and defective a rep-
resentation.”?” They then expressed a desire “that speedy
measures may be taken to effect a general meeting of the states,
in a future convention, for the same and such other purposes as
the situation of public affairs may be found to require.”*® The
commissioners repeatedly mentioned the limits of their authori-
ty and even worried that by making a mere recommendation for

24, Id. at 115-16.

25. Id. at 116.

26. 1d.

27.1 DHRC, supra note 4, at 177.

28. 1 ELLIOT’S DEBATES, supra note 23, at 116.
29. Id. at 117.

30. Id.
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a future meeting it might “seem to exceed the strict bounds of
their appointment.” Nonetheless, they passed a recommenda-
tion for a new convention “with more enlarged powers” necessi-
tated by a situation “so serious” as “to render the situation of the
United States delicate and critical, calling for an exertion of the
united virtue and wisdom of all the members of the confedera-
cy.”32 It was apparent to all that the act of these delegates was a
mere political recommendation.

The Annapolis report suggested the framework for the next
convention of states in four specific ways. First, it set the date and
place—Philadelphia, on the second Monday of May, 1787.33 Sec-
ond, it recommended a “convention of deputies from the different
states” who would gather “for the special and sole purpose of en-
tering into [an] investigation [of the national government’s ills],
and digesting a plan for supplying such defects as may be discov-
ered to exist....”3* Third, it looked to the state legislatures to
name the delegates and to give them their authorization. The An-
napolis commissioners “beg[ged] leave to suggest” that “the
states, by whom [we] have been respectively delegated,” “concur”
in this plan and send delegates “with more enlarged powers.”%
Moreover, the commissioners recommended that the states “use
their endeavors to procure the concurrence of the other states, in
the appointment of commissioners.”* The purpose of the next
convention would be to “devise such further provisions as shall
appear to them necessary to render the constitution of the federal
government adequate to the exigencies of the Union....”¥ The
next convention’s proposals would be adopted by a familiar pro-
cess. It would “report such an act for that purpose to the United
States in Congress assembled, as, when agreed to by them, and
afterwards confirmed by the legislatures of every State, will effec-
tually provide for the same.”

There was no request to Congress to authorize the Philadel-
phia Convention. But the Annapolis commissioners “neverthe-

31. Id.
32.Id. at 118.
33. Id.
34. Id.
35. Id.
36. Id.
37. 1d.
38. Id.
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less concluded, from motives of respect, to transmit copies of
this report to the United States in Congress assembled, and to
the executive of the other states.”® Importantly, the term “Arti-
cles of Confederation” is totally absent from their report. In-
stead, the Annapolis report asked the states to appoint and au-
thorize delegates “to render the constitution of the federal
government adequate to the exigencies of the Union.”#°

1. The States Begin the Official Process

The plan for the second convention was launched on No-
vember 23rd, 1786, once again by the Virginia General Assem-
bly.#t The measure recited that the Annapolis commissioners
“have recommended” the proposed Philadelphia Convention.*?
Virginia gave its two-fold rationale for not pursuing this matter
in Congress: (1) Congress “might be too much interrupted by
the ordinary business before them;” (2) discussions in Congress
might be “deprived of the valuable counsels of sundry indi-
viduals, who are disqualified [from Congress]” because of state
laws or the circumstances of the individuals.*®* George Wash-
ington was undoubtedly the best known example of the latter
class of persons.* Having Washington at such a convention
would be invaluable to convey a sense of dignity and serious-
ness, but he was not willing to serve in Congress.*

Seven commissioners were to be appointed “to meet such
Deputies as may be appointed and authorised by other States”
at the time and place specified “to join with them in devising
and discussing all such alterations and further provisions, as
may be necessary to render the Federal Constitution adequate
to the exigencies of the Union.”# There was no mention of
seeking the permission of Congress to hold the convention, nor
does the phrase “Articles of Confederation” appear in the doc-

39. 1d.

40. Id.

41. Virginia’s Appointment of Delegates to the Constitutional Convention (Nov.
23, 1786), reprinted in 8 DHRC, supra note 4, at 540, 540.

42.1d.
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44. See Whit Ridgeway, George Washington and the Constitution, in A COMPANION
TO GEORGE WASHINGTON 413, 421-24 (Edward G.Lengel ed., 2012).

45.1d.

46. 8 DHRC, supra note 4, at 541.
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ument. On December 4th, Virginia elected seven delegates to
the Philadelphia Convention.#” The act provided that “the Gov-
ernor is requested to transmit forthwith a copy of this Act to
the United States in Congress, and to the Executives of each of
the States in the Union.”# Edmund Randolph, who became
governor just four days earlier, complied with the request.®

New Jersey voted on November 24th, 1786 to send author-
ized delegates “for the purpose of taking into consideration the
state of the Union as to trade and other important objects, and
of devising such further provisions as shall appear necessary to
render the Constitution of the federal government adequate to
the exigencies thereof.”®® Pennsylvania acted next, voting on
December 30th to send delegates to the Philadelphia Conven-
tion. The legislature recited that it was “fully convinced of the
necessity of revising the Foederal Constitution, for the purpose
of making such alterations and amendments as the exigencies
of our public affairs require.”>! Pennsylvania instructed their
delegates “to join with [delegates from other states] in devis-
ing, deliberating on, and discussing all such alterations and
further provisions as may be necessary to render the foederal
constitution fully adequate to the exigencies of the Union.”>2

North Carolina’s legislature passed a measure on January
6th, 1787 bearing the title “for the purpose of revising the foed-
eral constitution.”> This state’s delegates were empowered “to
discuss and decide upon the most effectual means to remove
the defects of our foederal union, and to procure the enlarged
purposes which it was intended to effect.”>* North Carolina re-
fers to the Articles of Confederation in the preamble of its reso-
lution but not in the delegates” instructions.>

47. Id.

48. Id.

49.1 DHRC, supra note 4, at 192 (Randolph circulated the Virginia resolution).

50. Resolution Authorizing and Empowering the Delegates (Nov. 24, 1786),
reprinted in 1 DHRC, supra note 4, at 196, 196.

51. Act Electing and Empowering Delegates (Dec. 30, 1786), reprinted in 1
DHRC, supra note 4, at 199, 199.
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On February 3rd, Delaware became the fifth state to author-
ize the Philadelphia Convention with an act entitled “for the
purpose of revising the federal Constitution.”>® The preamble
recites that the legislature was “fully convinced of the Necessi-
ty of revising the Foederal Constitution, and adding thereto
such further Provisions as may render the same more adequate
to the Exigencies of the Union.”%”

Delaware employed the familiar language of international
diplomacy in granting “powers” to its delegates.®® They were
“hereby constituted and appointed Deputies from this State,
with Powers to meet such Deputies as may be appointed and
authorized by the other States. .. and to join with them in de-
vising, deliberating on, and discussing, such Alterations and
turther Provisions, as may be necessary to render the Foederal
Constitution adequate to the Exigencies of the Union.”® Dela-
ware added one extremely important limitation to their dele-
gates’ authority. Their powers did “not extend to that Part of
the Fifth Article of the Confederation...which declares
that . . . each State shall have one Vote.”®

On February 10th, Georgia enacted a measure “for the Pur-
pose of revising the Federal Constitution.”®! Its delegates were
empowered “to join with [delegates from other states] in devis-
ing and discussing all such alterations and farther [sic] provi-
sions, as may be necessary to render the federal constitution
adequate to the exigencies of the union.”¢

In addition to Delaware’s specific instruction on preserving
the equality of the states, all six of the initial states issued for-
mal instruction to their delegates regarding voting. For exam-
ple, each state established its own rule for a minimum number
of delegates authorized to cast a vote for the state. Virginia,
New Jersey, North Carolina, and Delaware required a mini-
mum of three delegates to be present to cast the state’s single

56. Act Electing and Empowering Delegates (Feb. 3, 1787), reprinted in 1 DHRC,
supra note 4, at 203, 203.
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vote.®® Pennsylvania required a four-delegate quorum.* Geor-
gia set the number at two delegates.%

In chronological order, the next event was a February 21st
resolution passed by the Confederation Congress that is widely
proclaimed as the measure that “called” the Constitutional
Convention. But, to understand the origins of this controversial
and important measure, we need to turn our attention to the
legislature of New York.

2. Machinations in New York

Congress’s inability to pay the debts from the War for Ameri-
can Independence was one of the key reasons that the states were
looking to revise the federal system.®® Congress proposed a new
system in April 1783 containing two important changes to the Ar-
ticles of Confederation.”” First, apportionment of debt would be
based on population rather than the value of land.®® Second, the
Impost of 1783 requested that the states permit Congress to im-
pose a five-percent tariff on imports for twenty-five years with the
funds dedicated to paying off war debt.®

The Impost of 1783 reveals the formalities the Confederation
Congress employed when it requested that the states take offi-
cial action. Congress proclaimed that their measure was “rec-
ommended to the several states.”” Moreover, “the several
states are advised to authorize their respective delegates to
subscribe and ratify the same as part of said instrument of un-
ion.””" This was followed by a formal printed, six-page “Ad-
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65. Act Electing and Empowering Delegates (Feb. 10, 1787), reprinted in 1 DHRC,
supra note 4, at 204, 204.

66. See e.g., THE FEDERALIST NO. 15, at 69 (Alexander Hamilton) (Clinton Rossit-
er ed., 1961).

67.19 DHRC, supra note 4, at xxxvi.

68. Id.

69. Id.

70. 24 JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, at 258 (Worthing-
ton C. Ford et al. eds., 1904-37) [hereinafter JOURNALS OF CONGRESS].

71. Id. at 260.



74 Harvard Journal of Law & Public Policy [Vol. 40

dress to the States, by the United States in Congress Assembled
to accompany the act of April 18, 1783.”72

The Impost measure was eventually adopted by twelve
states.”” However, New York’s Senate defeated the Impost by a
vote of 11-7 on April 14th, 1785.7 With no other solutions on
the horizon, on February 15th, 1786, Congress urged the New
York legislature to reconsider.”> Repeated requests from Con-
gress and rebuffs from New York left the dangerously divisive
matter unsettled when the state’s legislature convened in Janu-
ary 1787.7¢ On February 15th, the legislature rejected an impas-
sioned plea by Alexander Hamilton to approve the Impost, vot-
ing 38 to 19 to send yet another deliberately unacceptable
proposal back to Congress.”

Rather than complying with the request of Congress to approve
the Impost, the New York House voted on February 17th to in-
struct the state’s delegates in Congress to make a motion to call
for a convention of states under very specific terms.”® After an ac-
rimonious attack from Senator Abraham Yates, Jr., the Senate ap-
proved the measure by a vote of 10-9 on February 20th.” The con-
text strongly suggests that the New York legislature believed that
this motion was an effort to not only respond to the ongoing dis-
pute about the Impost, but to attempt to control the upcoming
convention of states to be held in Philadelphia on terms accepta-
ble to this most recalcitrant state.

3. Congress Responds to the Annapolis Convention Report

While the conflict with New York remained in a hostile
stalemate, on February 19th, a committee in Congress voted
by a one-vote margin to approve a resolution responding to

72.1 ELLIOT’S DEBATES, supra note 23, at 96-100. Scholars of the era understood
the importance of this document in the process of adopting the Constitution. The
Impost of 1783 is cited in Elliot’s Debates in the chapter entitled: “Proceedings
which led to the Adoption of the Constitution of the United States.” Id. at 92.
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the Annapolis report.® It expressed the view that Congress
“entirely coincide[ed]” with the report as “the inefficiency of
the federal government and the necessity of devising such
farther [sic] provisions as shall render the same adequate to
the exigencies of the Union” and “strongly recommend[ed]
to the different state legislatures to send forward delegates
to meet the proposed convention . ...”%

However, before the resolution could be voted on by Con-
gress, New York’s delegates introduced a competing resolution
as instructed by their state legislature.®> New York’s motion
was limited to “revising the Articles of Confederation.”® In
light of the underlying acrimony, New York’s alternative
measure was doomed. The final vote was five votes no, three
votes yes, and two states divided.®* Neither Rhode Island nor
New Hampshire was present or voting.*

Massachusetts” delegates—one of the three states voting to
approve the New York measure—followed immediately with
an alternative viewed as a compromise.®* Congress approved
these fateful words:

Resolved that in the opinion of Congress it is expedient that
on the second Monday in May next a convention of dele-
gates who shall have been appointed by the several states be
held at Philadelphia for the sole and express purpose of re-
vising the Articles of Confederation and reporting to Con-
gress and the several legislatures such alterations and provi-
sions therein as shall when agreed to in Congress and
confirmed by the states render the federal constitution ade-
quate to the exigencies of government and the preservation
of the Union.¥

While the language of this resolution has been oft-quoted, schol-
ars have generally failed to look at the resolution and its context to
determine whether this was in fact the formal call for the Phila-

80. Commentaries on the Constitution, reprinted in 13 DHRC, supra note 4, at 36—
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delphia Convention. There are two attributes that would be found
in a formal call that are completely absent here. First, the language
of the resolution would be addressed to the states. Second, Con-
gress would follow its normal formal protocol for submitting
measures for the consideration of the states. For example, when
Congress asked the states to ratify the amendment to the Articles
in the Impost of 1783, the language was directed to the states and
there was formal communication to the chief executives of each
state.®® There is no such language of invitation contained in the
February 21st resolution of Congress and there is no record of any
formal instruments of communication to the states inviting them
to send delegates to Philadelphia. When Virginia called the Phila-
delphia Convention, it had sent such communications.®” Congress
never did in this instance.

The absence of the formalities is strong evidence that Congress
was merely issuing its blessing on the convention planning al-
ready in progress at the initiative of Virginia and five other
states. Congress expressed its “opinion” that “it is expedient”
that a convention of delegates “be held.” On its face, it reads
more like an endorsement than a formal request to the states to
send delegates. Moreover, the question of the power of Congress
to issue such a formal call cannot be overlooked. There is noth-
ing in the text of the Articles of Confederation (particularly Arti-
cle XIII) that suggests that Congress had any power to actually
call a convention of states.”

However, the historical record demonstrates that the states
clearly believed that they could call conventions of states to dis-
cuss common problems. Natelson has catalogued ten such con-
ventions after the Declaration of Independence but prior to the
Annapolis Convention.”’ Congress was basically a bystander in
this process. Virginia did not seek the approval of Congress when
it invited the other states to the conventions held in Annapolis
and Philadelphia. It is clear that the states believed, as the text of
the Annapolis report makes plain, that notifying Congress arose

88. 24 JOURNALS OF CONGRESS, supra note 70, at 258.

89. Virginia’s Appointment of Delegates to the Constitutional Convention (Nov.
23, 1786), reprinted in 8 DHRC, supra note 4, at 540, 540.

90. See supra note 22 and accompanying text.
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“from motives of respect”*? rather than from any sense that it was
necessary to seek congressional approval.

Calling a convention is a formal invitation to participate in
an official gathering. A call to the states to take action at the
request of Congress would have said so directly and would
have been sent to the states with appropriate formalities. All
such indicia of a formal call are missing from the February 21st
resolution but are clearly present in the measure enacted the
previous fall by the Virginia legislature.

4. The Six Remaining States Appoint Delegates

A February 22nd resolution by the Massachusetts legislature
was enacted without knowledge that Congress had acted the
prior day.” It was repealed and replaced with another enact-
ment on March 7th.** This resolution adopted the operative
paragraph from the congressional resolution.”®> Thus, Massa-
chusetts delegates were instructed to “solely” amend the Arti-
cles of Confederation to “render the federal constitution ade-
quate to the exigencies of government and the preservation of
the union.”? Without specifically citing the Congressional reso-
lution, on March 6th, New York’s legislature appointed dele-
gates with the verbatim language used in the resolution.” Con-
sequently, the Empire State’s delegates were under the same
instructions as those from Massachusetts.

South Carolina’s legislature ignored the language proffered
by Congress. It essentially returned to the Virginia model with
an enactment entitled “for the purpose of revising the foederal
constitution.”*® On March 8th, its delegates were given the au-
thority “to join” with other delegates “in devising and discuss-
ing all such alterations, clauses, articles and provisions as may

92. 1 ELLIOT’S DEBATES, supra note 23, at 118.

93. Resolution Authorizing the Appointment of Delegates and Providing In-
structions for Them (Feb. 22, 1787), reprinted in 1 DHRC, supra note 4, at 205, 205.

94. House Substitute of 7 March for the Resolution of 22 February (Mar. 7, 1787),
reprinted in 1 DHRC, supra note 4, at 207, 207.

95. Id.

96. Id.

97. Assembly and Senate Authorize Election of Delegates (Feb. 26, 1787), reprint-
ed in 1 DHRC, supra note 4, at 209, 209.

98. Act Authorizing the Election of Delegates (Mar. 8, 1787), reprinted in 1
DHRGC, supra note 4, at 213, 214.
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be thought necessary to render the foederal constitution entire-
ly adequate to the actual situation and future good government
of the confederated states.”*

Connecticut was the second state to formally acknowledge
the Congressional measure in its appointment of delegates. Its
enactment recited that the act of Congress was a recommenda-
tion.’® The measure specified that the delegates were “author-
ized and impowered . . . to confer with [other delegates] for the
Purposes mentioned in the sd [sic] Act of Congress.””* Howev-
er, it granted further authority under a different formula. Its
delegates were “duly empowered” to discuss and report “such
Alterations and Provisions, agreeable to the general Principles
of Republican Government, as they shall think proper, to ren-
der the foederal Constitution adequate to the Exigencies of
Government, and the Preservation of the Union.”102 Thus, the
final phrasing is essentially the same as the Virginia formula.
Connecticut appears to have been covering both alternatives
when it finally acted on May 17th—two days after the sched-
uled start of the Convention.

After prolonged discord between the House and Senate, on
May 26th, Maryland appointed delegates authorized to meet
and negotiate “for the purpose of revising the federal sys-
tem.”1% Working with other states, the delegates were sanc-
tioned to join in “considering such alterations, and further pro-
visions, as may be necessary to render the federal constitution
adequate for the exigencies of the union.”' Following the Vir-
ginia model, New Hampshire was the twelfth and final state to
authorize delegates on June 27th—a month after the Convention
was in full operation.!® Its delegates were to join with other states
“in devising and discussing all such alterations and further provi-

99.1d.

100. Act Electing and Empowering Delegates (May 17, 1787), reprinted in 1
DHRGC, supra note 4, at 215, 215.
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sions as to render the federal constitution adequate to the exigen-
cies of the Union.”1%

Like the first six states, each of the final six states imposed an in-
ternal quorum rule that was strictly observed by the Convention.
Massachusetts and South Carolina required the presence of at
least three delegates.’”” New Hampshire permitted two delegates
to represent the state.!®® Connecticut and Maryland allowed one
delegate to suffice.® New York, in its ongoing obstinate ap-
proach, appointed three delegates but made no provision for any
lesser number to suffice to cast the state’s vote.!'* Every other state
appointed more delegates than the minimum number required by
that state’s quorum rule.

Only two states, Massachusetts and Connecticut, actually cit-
ed the Congressional resolution in their formal appointment of
delegates."! Connecticut described the Congressional resolu-
tion as a “recommend[ation]” but did not limit its delegates to
the merely amending the Articles of Confederation.'? New
York and Massachusetts appointed delegates employing the
verbatim language of the Congressional resolution.!”® From the
context, however, it was clear to all that these delegates were to
“solely amend the Articles” as specified by their states—not
because of the language from Congress.

On the other hand, both Pennsylvania and Delaware spe-
cifically cite the Virginia resolution as the impetus for their

106. Resolution Electing and Empowering Delegates (Jan. 17, 1787), reprinted in
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action.!* Moreover, in the official communications between
the Maryland House and Senate, the Senate cited the Virgin-
ia resolution as the basis for action by the Maryland legisla-
ture.’> Nine states essentially followed the Virginia language
in the grant of authority to their delegates. Connecticut
adopted broad language of its own creation. One thing is
clear about all twelve states: every legislature acted on the
premise that it was the body that would decide what author-
ity it would give its own delegates.

B.  Arguments about Delegates” Authority at the Constitutional
Convention

On the second Monday in May, in the eleventh year of the
independence of the United States of America, “in virtue of ap-
pointments from their respective States, sundry Deputies to the
foederal-Convention appeared.”'® No quorum of states mate-
rialized until May 25th."” On that day, the first order of busi-
ness was the election of George Washington as President of the
Convention followed by the election of a secretary.!® The next
order of business was for each state to produce its creden-
tials.!® The credentials of the seven states in attendance were
read.”” We know this from the following entry:

On reading the Credentials of the deputies it was noticed
that those from Delaware were prohibited from changing
the Article in the Confederation establishing an equality of
votes among the states.!?!

Through the remainder of the Convention, upon the arrival
of a new state, or a new delegate, the record repeatedly reflects
that the credentials were produced and read.’? The Delaware
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example indicates clearly that the Convention understood that
these deputies were agents of their state and subject to the in-
structions contained in their credentials.

On May 29th, 1789, Edmund Randolph introduced his plan
for a truly national government.'?® It was met with immediate
resistance on various grounds. General Charles Cotesworth
Pinckney, a delegate from South Carolina, “expressed a doubt
whether the act of Congs. recommending the Convention, or
the Commissions of the deputies to it, could authorize a dis-
cussion of a System founded on different principles from the
federal Constitution.”’?* Elbridge Gerry, from Massachusetts,
expressed the same doubt. “The commission from Massachu-
setts empowers the deputies to proceed agreeably to the rec-
ommendation of Congress. This [sic] the foundation of the
convention. If we have a right to pass this resolution we have a
right to annihilate the confederation.”’?> Both objectors—who
became leading Anti-Federalists after the Convention—
described the act of Congress as a “recommendation.”’?* Both
cited their state commissions as the formal source of their au-
thority.'” There was no motion made and no vote taken in re-
sponse to these arguments. On June 7th, George Mason, who
ultimately refused to sign the Constitution and became a lead-
ing Anti-Federalist,® described the authority of the convention
somewhat more broadly. The delegates were “appointed for
the special purpose of revising and amending the federal con-
stitution, so as to obtain and preserve the important objects for
which it was instituted.”?

William Paterson rose on June 9th in opposition to the pro-
posal to adopt a system of proportional representation for the
legislative chamber. He contended that the Convention “was
formed in pursuance of an Act of Congs. that this act was recit-
ed in several of the Commissions, particularly that of Massts.
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which he required to be read.”’3° Of course, the formula created
by Congress was only followed precisely by New York and
Massachusetts. Paterson cleverly avoided asking for a reading
of his own New Jersey credentials, which contained a much
broader statement of authority.’! He was attempting to defeat
proportional representation, and he carefully selected the cre-
dentials he thought would bolster his political argument. Pat-
erson elaborated on his view of the delegates” authority:

Our powers do not extend to the abolition of the State Gov-
ernments, and the Erection of a national Govt. —They only au-
thorise amendments in the present System, and have for yr. Ba-
sis the present Confederation which establishes the principle
that each State has an equal vote in Congress . . . .132

Six days later, Paterson introduced his well-known New Jer-
sey plan which contained nine points: (1) federal powers were
to be enlarged; (2) Congress should be given the power to tax;
(3) enforcement powers should be given to collect delinquen-
cies from the states; (4) Congress would appoint an executive;
(5) a federal judiciary would be created; (6) a supremacy clause
was included; (7) a process was created for admission of new
states; (8) a uniform rule of naturalization should be adopted in
each state; and (9) full faith and credit observed between the
states with regard to criminal convictions.!3

The New Jersey Plan was no minor revision of the Articles of
Confederation. It contained a radical expansion of power com-
pared with the existing system. Paterson did not include any
change in the system of voting in Congress. However, Congress
would remain one-state, one-vote. And, he did not propose the
direct election of any branch of government by the people. If the
New Jersey Plan had formed the ultimate framework from the
Convention, it would have almost certainly required a compre-
hensive rewrite of the Articles of Confederation—a “whole new
document” —rather than discrete amendments. Paterson and the
other Anti-Federalists did not object to massive changes or a new
document; rather they contended that the delegates were unau-

130. Id. at 177.

131. See Resolution Authorizing and Empowering the Delegates (Nov. 24, 1786),
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thorized to adopt a different theory of government. When the ad-
vocates of the New Jersey Plan raised arguments about the scope
of the delegates’ authority, they were not making technical legal
arguments. Their contention was one of political philosophy. Any
plan that they deemed insufficiently “federalist” in character was
beyond the scope of their view of the delegates” authority.

This is clearly shown by debates on the following day, Sat-
urday, June 16th. John Lansing, Jr., an ardent Anti-Federalist
from New York, asked for a reading of the first resolutions of
both Paterson’s plan and Randolph’s Virginia Plan.!3 Lansing
contended that Paterson’s plan sustained the sovereignty of the
states, while Randolph’s destroyed state sovereignty.'® He
picked up Paterson’s earlier contention that the Convention
had the authority to adopt the New Jersey Plan but not the Vir-
ginia Plan.’® “He was decidedly of opinion that the power of
the Convention was restrained to amendments of a federal na-
ture, and having for their basis the Confederacy in being.”%”
Then he asserted, “The Act of Congress|, t]he tenor of the Acts
of the States, the commissions produced by the several deputa-
tions all proved this.”13

While Lansing’s own New York credentials followed the lim-
ited formula of Congress, he was playing fast and loose with the
facts to assert that this was a fair description of the authority of
any other state except Massachusetts. However, one component
of his argument was more than disingenuous political spin. He
emphasized the concept that the Convention must propose a
federal, not national government.'® Every state’s credentials had
explicit language embracing the view that the revised govern-
ment should be federal in character since they were to deliver an
adequate “federal constitution.” Like Randolph’s plan, the Anti-
Federalists’ plan would have required a substantial rewrite of
the Articles of Confederation. Their continued objection was not
to the writing of a “whole new document” but to a form of gov-
ernment that they personally deemed to be insufficiently “feder-
al” in character. James Wilson took the floor immediately follow-
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ing Lansing and Paterson on this Saturday session. He began
with a side-by-side comparison of the two comprehensive plans.
He contended that his powers allowed him to “agree to either
plan or none.”40

On the following Monday, June 18th, Madison picked up the
argument. He contended that the New Jersey Plan itself varied
from some delegates” views of a federal system “since it is to
operate eventually on individuals.”!*! Madison contended that
the States “sent us here to provide for the exigences [sic] of the
Union. To rely on & propose any plan not adequate to these
exigences [sic], merely because it was not clearly within our
powers, would be to sacrifice the means to the end.”'*? Here,
and in other speeches and writings, Madison embraced the no-
tion that the delegates would be justified in exceeding their
strict instructions if necessary. But his moral argument was not
a concession by him that, in fact, their proposed actions were a
legal violation of their credentials. His argument was clearly in
the alternative. He bolstered his argument based on the lan-
guage adopted by ten states. This recitation makes it clear that
he believed that their actions were justified under the language
of their credentials.

Hamilton followed Madison in defense of the delegates’
authority to consider the Virginia Plan. They had been “ap-
pointed for the sole and express purpose of revising the con-
federation, and to alter or amend it, so as to render it effectual
for the purposes of a good government.”** He concluded
with a reminder that the Convention could only “propose
and recommend.”'** The power of ratifying or rejecting lay
solely with the states.!*

On the following day, June 19th, Madison again defended
the Virginia Plan against the charge that it was not sufficiently
“federal” in character.® Madison focused on the claimed dif-
ferences between a federal system and a national system to
demonstrate that the Virginia Plan was indeed federal in char-
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acter.’” The Anti-Federalists claimed that a federal government
could not operate directly on individuals.*® Madison demon-
strated that in certain instances both the existing Articles and
the New Jersey Plan would permit direct governance of indi-
viduals.'* Second, it was contended that to qualify as a federal
plan the delegates to Congress had to be chosen by the state
legislatures.’ But, as Madison pointed out, Connecticut and
Rhode Island currently selected their members in the Confed-
eration Congress by a vote of the people rather than by the leg-
islature.’ Thus, Madison convincingly argued that if the New
Jersey Plan was “federal” in character and fell within the dele-
gates’ credentials, the Virginia Plan was likewise a federal pro-
posal and could be properly considered.

About two weeks later, when the contentious issue of the
method of voting in the two houses of Congress hit a stalemate,
on July 2nd, Robert Yates, an Anti-Federalist from New York,
was appointed to the committee to discuss a proposal from Ol-
iver Ellsworth that has come to be known as the Connecticut
Compromise.’®> That committee, headed by Elbridge Gerry,
reported its recommendations on July 5th. Two days later, Ger-
ry explained that the “new Govern[ment] would be partly na-
tional, partly federal.”5

The Convention approved equal representation for each state in
the Senate on July 7th.! And on July 10th, as they were hammer-
ing out the details for popular representation in the House of Rep-
resentatives, Lansing and Yates left the Convention for good.'>
This left New York without a vote from that point on in the Con-
vention. Hamilton remained and participated in the debates, but
New York never cast another vote.

During the Convention, every allegation that delegates were
exceeding their credentials was directed at the Virginia Plan
and not the final product. Thus, it is simply not true to suggest

147. Id. at 314.

148. Id.

149. Id.

150. Id.

151. Id.

152. Id. at 509.

153. Id. at 551 (statement of Gouverneur Morris quoting Gerry).
154. Id. at 548-49.

155. Id. at 536.



86 Harvard Journal of Law & Public Policy [Vol. 40

that the Convention believed it was intentionally violating its
credentials when voting to adopt the Constitution. Even during
the earlier stages of the Convention, the Federalists defended
the Virginia Plan as being within the scope of their authority.
The final product—the actual Constitution—was more bal-
anced toward true federalism than the Virginia Plan. Thus, at
no stage of the Convention was there a consensus that the del-
egates were acting in an ultra vires manner.

C.  Debates in the Confederation Congress

The Constitution was carried by William Jackson, secretary
of the Convention, to New York where he delivered it to Con-
gress on September 19th.’ The debates over the Constitution
began the following week on September 26th.15”

On the first day of debate, Nathan Dane made a motion con-
tending that it was beyond the power of Congress to recom-
mend approval of the new Constitution.!® Congress was lim-
ited to proposing amendments to the Articles of Confederation
rather than recommending a new system of government.!®
Dane’s motion acknowledges that the delegates’ powers were
found in their state credentials.’® Dane referred to the February
21st action of Congress as having “resolved that it was expedi-
ent that a Convention of the States should be held for the Sole
and express purpose of revising the articles of Confedera-
tion.”1®! A fair reading of Dane’s motion suggests that he was
surprised by the outcome. Nothing he said implied that the
delegates had violated their credentials from the states. Dane
contended that Congress should simply forward the Constitu-
tion to the state legislatures for their consideration.'®> He ar-
gued that this was neutral toward the Constitution, though he
clearly opposed the document.'®

Richard Henry Lee vigorously contended that the Constitu-
tion could be amended by the Confederation Congress before it
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was sent to the states.'® He ultimately proposed a series of
amendments outlining many provisions in the nature of a bill
of rights and various changes in the structure of government.1®®
He also sought to establish the Senate on the basis of propor-
tional representation rather than the equality of the states.!
Rufus King of Massachusetts argued that Congress could not
“constitutionally make alterations” and that “[t]he idea of [the]
Convention originated in the states.”'®” Madison followed this
argument almost immediately contending that “[t|he Conven-
tion was not appointed by Congress, but by the people from
whom Congress derive their power.”1%

It must be noted there were substantial conflicts in Congress
over the mode of ratification (which will be considered in section
II) and it is was fair to conclude that some members of Congress
were surprised with the outcome of the Convention. Nonetheless,
there was no serious contention that the delegates had violated
their instructions from the states. Notably absent from the record
is any claim that Congress had called the Convention and given
the delegates their instructions and authority. This silence is pow-
erful evidence that Congress did not believe that it had called the
Convention or had issued binding instructions.

Every attempt to propose amendments or to express a sub-
stantive opinion on the merits of the Constitution was unsuc-
cessful. On September 28th, Congress (voting by states) unan-
imously approved the following resolution:

Resolved unanimously, That the said report with the resolu-
tions and letter accompanying the same be transmitted to
the several legislatures in order to be submitted to a conven-
tion of delegates chosen in each state by the people thereof
in conformity to the resolves of the Convention made and
provided in that case.'®

The only recommendation coming from Congress was that the
state legislatures should send the matter to state conventions. This
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was an approval of the new ratification process only, and not an
approval of the merits of the Constitution.

D.  Debates in the State Ratification Convention Process

Many people—even some scholars—contend that the Consti-
tution was sent straight from the Constitutional Convention in
Philadelphia to the ratification conventions in the several
states.!”? Such “history” obviously misses two important steps.
First, Congress dealt with the issue as we have just seen. Sec-
ond, Congress sent the Constitution together with its recom-
mendation for following the new process to the state legisla-
tures—not the state ratification conventions. Each legislature
had to decide whether it would follow this new process by call-
ing a ratification convention within the state. Some of the most
important discussions of the propriety of the actions of the
Constitutional Convention are found in these state legislative
debates. In some states, the issue spilled over into the ratifica-
tion conventions and public debates as well. We consider the
evidence from all such sources below.

1. There was a General Consensus that the States, Not Congress
Called the Convention

While modern scholars generally assert that the Philadelphia
Convention was called by Congress on February 21st, 1787, the
contemporary view was decidedly different.””" As we shall see,
the friends and opponents of the Constitution widely agreed that
the origins and authority for the Convention came from the States.

During the Pennsylvania legislative debates over calling the
state ratification convention, an important Federalist, Hugh
Breckenridge, explained the origins of the Convention:

How did this business first originate? Did Virginia wait the
recommendation of Congress? Did Pennsylvania, who fol-
lowed her in the appointment of delegates, wait the recom-
mendation of Congress? The Assembly of New York, when
they found they had not the honor of being foremost in the
measure, revived the idea of its being necessary to have it

170. See, e.g., Brian C. Murchison, The Concept of Independence in Public Law, 41
EMORY L.J. 961, 976 (1992) (“Moreover, the Convention did not present the pro-
posed Constitution to Congress for approval, or to the legislatures of the states,
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recommended by Congress, as an excuse for their tardiness
(being the seat of the federal government), and Congress, to
humor them, complied with their suggestions....But we
never heard, that it was supposed necessary to wait [for
Congress’s] recommendations.!”2

George Washington described the origins of the Convention
in similar terms in a letter to Marquis de Lafayette on
March 25th, 1787:

[M]ost of the Legislatures have appointed, & the rest it is
said will appoint, delegates to meet at Philadelphia the
second monday [sic] in may [sic] next in general Conven-
tion of the States to revise, and correct the defects of the
federal System. Congress have also recognized, & recom-
mended the measure.'”?

Madison echoed this theme in a letter to Washington sent on
September 30th, 1787. “[E]very circumstance indicated that the
introduction of Congress as a party to the reform was intended
by the states merely as a matter of form and respect,” he
wrote.!”* Federalists, as may be expected, consistently adhered
to the view that the Convention had been called by the states
and the action of Congress was a mere endorsement.

Even in the midst of their assertions that the Convention
had violated its instructions, leading Anti-Federalists repeat-
edly admitted that the Convention was called by the states
and not by Congress. In the Pennsylvania legislature, an Anti-
Federalist leader read the credentials granted to that state’s
delegates to the Constitutional Convention, followed by the
contention that “no other power was given to the delegates
from this state (and I believe the power given by the other
states was of the same nature and extent).”’”> An Anti-
Federalist writer—who took the unpopular tack of attacking
George Washington—admitted this point as well. “[TThe mo-
tion made by Virginia for a General Convention, was so readily
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agreed to by all the States; and that as the people were so very
zealous for a good Federal Government . . ..”"7¢ A series of An-
ti-Federalist articles appeared in the Massachusetts Centinel
from December 29th, 1787 through February 6th, 1788.777 In the
first installment, this writer admitted that the Constitutional
Convention originated in the Virginia legislature:

The Federal Convention was first proposed by the legisla-
ture of Virginia, to whom America is much indebted for
having taken the lead on the most important occasions.—
She first sounded the alarm respecting the intended usurpa-
tion and tyranny of Great-Britain, and has now proclaimed
the necessity of more power and energy in our federal gov-
ernment. ...

In consequence of the measures of Virginia respecting the
calling a federal Convention, the legislature of this State on
the 21st of February last, Resolved, “That five Commissioners
be appointed by the General Court, who, or any three of
whom, are hereby impowered to meet such commissioners
as are or may be appointed by the legislatures of the other
States ... .17

Even in a state that formally adopted Congressional language, a
major Anti-Federalist advocate admitted that its legislature was
prompted to act “in consequence” of the call from Virginia.

2. Who gave the delegates their instructions?

An article in the New York Daily Advertiser on May 24,
1787, may provide us the most objective view on the source of
the delegates’ authority since it was published the day before
the Convention began its work. No one yet had a reason to
claim that the delegates had violated their instructions.

[W]e are informed, that the authority granted to their dele-
gates, by some states, are very extensive; by others even
general, and by all much enlarged. Upon the whole we may
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conclude that they will find their authority equal to the im-
portant work that will lay before them ... .17

This writer —opining before sides were formed —agreed with
both the Federalists and the Anti-Federalists after the Conven-
tion that the relevant instructions to the delegates were issued
by their respective states.

a. Anti-Federalist Views

Perhaps the most famous Anti-Federalist was Virginia’s Pat-
rick Henry. He led a nearly successful effort to defeat the ratifi-
cation of the Constitution in that state’s convention.!8® But, ear-
ly in the process, as a superb trial lawyer, Henry sought to lay
the documentary record before the Virginia convention to
prove that the delegates had violated their instructions.

Mr. Henry moved, That the Act of Assembly appointing Depu-
ties to meet at Annapolis, to consult with those from some oth-
er States, on the situation of the commerce of the United
States—The Act of Assembly for appointing Deputies to meet
at Philadelphia, to revise the Articles of Confederation—and
other public papers relative thereto—should be read.'s!

Henry’s maneuver demonstrates that he believed that the con-
trolling instructions were to be found, not in a congressional
measure, but in the two Virginia acts which appointed dele-
gates to Annapolis and Philadelphia.

One of the most widely circulated Anti-Federalist attacks
against the legitimacy of the Convention was a letter from Robert
Yates and John Lansing, Jr. explaining their early exit from the
Convention.'® The core of their argument was that the Conven-
tion had violated its restricted purpose. After reciting the familiar
language that the convention had been confined to the “sole and
express purpose of revising the articles of Confederation,”'® their letter
identifies what they believed to be the controlling source of those

179. To the Political Freethinkers of America, N.Y. DAILY ADVERTISER, May 24, 1787,
reprinted in 13 DHRC, supra note 4, at 113, 114.

180. Virginia Convention Debates (June 10, 1788), reprinted in 9 DHRC, supra
note 4, at 897-900.

181. Virginia Convention Debates (June 4, 1788), reprinted in 9 DHRC, supra note
4, at 915, 917.

182. The Report of New York’s Delegates to the Constitutional Convention, N.Y. DAI-
LY ADVERTISER, Jan. 14, 1788, reprinted in 15 DHRC, supra note 4, at 366.

183. Id. at 369.
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instructions: “From these expressions, we were led to believe that
a system of consolidated Government, could not, in the remotest
degree, have been in contemplation of the Legislature of this
State.”'8* Their admission should lay to rest any suggestion that
the Anti-Federalists believed that Congress gave the Convention
its authority and instructions.

The New York Journal published a series of Anti-Federalist ar-
ticles penned by Hugh Hughes under the pen name of “A Coun-
tryman.”'®> He decries what seemed to be “a Predetermination of
a Majority of the Members to reject their Instructions, and all au-
thority under which they acted.”’® But earlier in the same para-
graph he recites “the Resolutions of several of the States, for call-
ing a Convention to amend the Confederation”'¥” as the source of
the delegates” instructions. His argument strongly suggests that
all of the delegates violated their instructions. However, he recites
only a paraphrase of the New York instructions in support of his
contention. Again, he assumes that the state legislatures, not Con-
gress, were the source for the delegates’ instructions.

An Anti-Federalist writer from Georgia admitted the correct
legal standard even in the midst of an assertion that played fast
and loose with the facts:

[I]t is to be observed, delegates from all the states, except
Rhode Island, were appointed by the legislatures, with this
power only, “to meet in Convention, to join in devising and
discussing all such ALTERATIONS and farther [sic] provi-
sions as may be necessary to render the articles of the con-
federation adequate to the exigencies of the Union.”188

Not a single state appointed delegates with the exact language set
out in this writer’s alleged quotation. His own state’s resolution
does not even mention the Articles of Confederation.'®® He begins

184. Id.

185. See 19 DHRC, supra note 4, at 271, 291, 347, 424.

186. Hugh Hughes, A Countryman 1, N.Y.]J., Nov. 21, 1787, reprinted in 19 DHRC,
supra note 4, at 271, 273.

187. Id.

188. A Georgian, GAZETTE ST. GA., Nov. 15, 1787, reprinted in 3 DHRC, supra note
4, at 236, 237.

189. The operative language from the Georgia legislature instructed the dele-
gates: “to join with [other delegates] in devising and discussing all such altera-
tions and farther [sic] provisions, as may be necessary to render the federal consti-
tution adequate to the exigencies of the union.” Act Electing and Empowering
Delegates (Feb. 10, 1787), reprinted in 1 DHRC, supra note 4, at 204, 204.
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by accurately citing the states as the source of the instructions and
then, as was commonly the case, went from fact to fantasy when
he purported to quote the delegates’ instructions.

Letters from a Federal Farmer, which are widely recognized
as the pinnacle of Anti-Federalist writing, contains the same
admission—even in the midst of attacking the legitimacy of the
convention. The Farmer accuses the Annapolis Convention of
launching a plan aimed at “destroying the old constitution, and
making a new one.”'™ The states were duped and fell in line.
“The states still unsuspecting, and not aware that, they were
passing the Rubicon, appointed members to the new conven-
tion, for the sole and express purpose of revising and amend-
ing the confederation.”” The Farmer’s political purpose was
served by selectively quoting the language used only by two
states. But his argument about the states being unaware they
were passing the Rubicon applied to all twelve states—
including the six that named their delegates and gave them
their instructions before this phrase was ever drafted in the
Confederation Congress. Again, the Farmer blames the states
for being duped when they gave instructions to their delegates.

The Anti-Federalist Cato also contended that the process em-
ployed was improper. However, in a classic straw man argument,
he decried a process that never happened. According to Cato, “a
short history of the rise and progress of the Convention” starts
with Congress determining that there were problems in the Arti-
cles of Confederation that could be fixed in a convention of
states.’”> He contends that Congress was the initiator and that the
states were in the role of responders.”® All citizens were entitled
to their own opinions, but several Anti-Federalists seemed to be-
lieve they were also entitled to their own facts.

As we can see, while Anti-Federalists had serious doubts about
the propriety of the actions of the Convention’s delegates, there
was an overriding acknowledgement within their ranks of one
key legal issue: the sources of the authority for the delegates were
the enactments of each of the several state legislatures.

190. Federal Farmer, Letters to the Republican, Nov. 8, 1787, reprinted in 19 DHRC,
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b.  Federalist Views

In Federalist No. 40, Madison posed the question “whe