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SUMMARY

Recorded documents and electronic modernization

Requires counties to provide an electronic means of recording instruments and of
accessing recorded instruments by January 1, 2025.

Allows county recorders to charge a document preservation surcharge.

Increases the recording fee for living wills, health care powers of attorney, and
instruments related to personal property.

Appropriates $8 million for use by the Office of the Treasurer to distribute grants to
reimburse counties to implement the bill’s provisions.

Extends dates related to county recorders’ requests for funds for imaging and other
technological equipment.

Powers of attorney

Modifies requirements regarding powers of attorney utilized for the execution of real
property instruments.

Mortgage subrogation

Allows a mortgage that was used to satisfy a previous mortgage to be subrogated to the
priority of (have the same priority as) the previous mortgage if certain conditions are
met.

Prohibits a mortgage lender seeking subrogation from being denied subrogation for
specifically enumerated reasons.

Provides that the holder of a subordinate mortgage or lien retains the same subordinate
position had the previous mortgage or lien not been satisfied.
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Rental property owner’s agent

= Allows a rental property owner’s agent to file the owner’s contact information with the
county auditor.

Stock state banks

" Expands the list of reasons a stock state bank can amend its articles of incorporation to
include reasons permitted under Ohio Corporation Law.

Law enforcement tows

" Expands the type of law enforcement agencies that may tow and take title to a motor
vehicle, after certain conditions are met, to include a university campus police
department and a park district police force.

®  (Clarifies that a sheriff or chief of police, after a motor vehicle is towed by law
enforcement, must send notice of the tow to both the owner and any lienholder of the
motor vehicle.

DETAILED ANALYSIS

Recorded documents and electronic modernization
Electronic recording for real property and other instruments

The bill requires each county recorder, county auditor, and county engineer to provide
an electronic method for recording instruments related to the conveyance of real property. The
electronic method must be available not later than January 1, 2025, and must adhere to the
county’s standards governing conveyances (adopted by the county auditor and county
engineer).! The bill also requires county recorders to provide an electronic method for
recording certain instruments not related to the conveyance of real property.? For instance, this
would include instruments regarding personal property transactions.? Various instruments both
related to and not related to the conveyance of real property are recorded with the county
recorder under continuing law, including deeds, easements, and mortgages.* Neither electronic
recording method (for real property conveyances or for other conveyances) needs to provide
for the recording of instruments that are exempt from recording under the county’s standards
(discussed above) or under the minimum standards for boundary surveys.>

1 R.C. 319.203, not in the bill, and R.C. 317.13(E)(1).
2 R.C. 317.13(E)(2).

3 R.C. 317.08(D), not in the bill.

4R.C. 317.08, not in the bill.

> R.C. 317.13(E)(3). The minimum standards for boundary surveys are promulgated by the Board of
Registration for Professional Engineers and Surveyors. See Ohio Administrative Code Chapter 4733-37.
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Continuing law requires the payment of certain fees for recording instruments with the
county recorder’s office. The bill specifies that payments of fees for electronically recording an
instrument may be made by electronic funds transfer, automated clearing house, or other
electronic means.®

Indexes and instruments available online

A county recorder also is required to make electronic indexes and electronic versions of
instruments available to the public via the county recorder’s website. The indexes and
instruments must be available not later than January 1, 2025, and must include all instruments
recorded on or after January 1, 1980.7 The bill allows a county recorder to require a username
and password to access the electronic indexes and instruments, but a county recorder cannot
require a fee to create a username and password or to otherwise access the electronic indexes
and instruments.®

If a county recorder utilizes funds appropriated under the bill to satisfy this requirement
or the electronic recording requirement discussed above, the bill specifies a county recorder
has discretion to either hire staff or enter into a contract to satisfy these requirements.®

County Recorder Electronic Record Modernization Program

The bill creates the County Recorder Electronic Record Modernization Program,
administered by the Office of the Treasurer, to distribute grants to reimburse counties to assist
the county recorder in satisfying the requirement that the county recorder provide an
electronic means of recording instruments and of accessing recorded instruments. A county is
only eligible to receive a grant under the program if the county recorder does not currently
satisfy the bill’s requirements. The bill appropriates $8 million to fund the program. A county
that receives funds must reimburse the county recorder’s technology fund to the extent costs
have been incurred from the fund.®

Document preservation surcharge

Under current law, a county recorder charges the following fees for recording and
indexing most instruments using a photocopy or similar process:

" For the first two pages, a base fee of $17 and a Housing Trust Fund fee of $17;

®  For each subsequent page, a base fee of $4 and a Housing Trust Fund fee of $4.

6R.C.317.32.

7 The website does not include veteran discharge papers or any instrument or portion thereof
prohibited from being disclosed under federal or state law.

8 R.C. 317.13(F).
9 Section 5.

10 Sections 3 and 4.
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The bill maintains these fees, and also allows a county recorder to charge a document
preservation surcharge of $10. Of the $10, $5 is placed in the county’s general fund and S5 is a
Housing Trust Fund fee.!' The bill specifies the surcharge is intended to “support the
preservation and digitization of documents and ongoing costs incurred by a county recorder’s
office to make available to the public a web site with appropriate security features, electronic
document hosting, online viewing, print and download features that enable an individual to
print or download a copy of a public record from the web site.”*?

Fees for recording personal property transactions

Under current law, a county recorder charges the following fees for recording and
indexing instruments related to tangible or intangible personal property transactions using a
photocopy or similar process:

" For the first two pages, a base fee of $14 and a Technology Fund fee of $14, except the
full $28 is a base fee if the county recorder does not have a Technology Fund.

®  For each subsequent page, a base fee of $4 and a Technology Fund fee of $4, except the
full $8 is a base fee if the county recorder does not have a Technology Fund.

The bill increases the total fee for the first two pages from $28 to $34 (and maintains
the equal split at $17 and $17 in the case of a county recorder who has a Technology Fund) but
does not modify the fee for subsequent pages.'® This makes the fees charged for recording and
indexing instruments related to personal property transactions match the fees charged for
recording and indexing most other documents. The bill does not impose a document
preservation surcharge for recording and indexing instruments related to personal property
transactions.

Fee for recording living wills and health care powers of attorney

The bill increases the minimum amount a county recorder charges for recording living
wills and health care powers of attorney. Currently a recorder charges between $14 and $20 as
a base fee and between $14 and $20 as a Housing Trust Fund fee. The bill changes these to
between $17 and $20, thus increasing the minimum amount the county recorder charges for
each type of fee.1*

Funds for imaging and other technological equipment

The bill allows a county recorder to extend current approved funding requests for the
county recorder’s technology fund beyond those formerly allowed, and requires a board of

11R.C.317.32(A)(1)(b) and 317.36.

12 R.C. 317.32(A)(3). The bill also specifies the surcharge is not a base fee, which would require an equal
amount to be collected as a Housing Trust Fund fee. R.C. 317.36(C).

13R.C. 317.32(A)(2).
14 R.C.317.32(1).
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county commissioners to approve these extensions, notwithstanding continuing statutory
limitations. Under continuing law, a county recorder’s funding request for technology fund
purposes generally is limited to a five-year period. However, in 2013 and again in 2019,'> the
General Assembly enacted language that allowed, temporarily, for extensions of funding
beyond the five-year period and a mandatory bump of up to $3 to be directed to the County
Recorder’s Technology Fund from the county general fund. Absent the extensions, it appears
the law would resort to discretionary county commissioner approval, rejection, or modification
with a mandatory bump of up to $3, for a period of up to five years, provided the total of such
allocations could not exceed S$8. Essentially, the General Assembly has “grandfathered”
allocation of recorder’s fees to the technology fund since 2013, notwithstanding the approved
proposal agreement provided for the term of the funding.

The bill similarly extends any proposal that was approved by the board of county
commissioners before, and is in effect on the bill’s effective date, to continue to January 1,
2030, notwithstanding the number of years of funding specified in the approved proposal. The
bill also provides that a proposal submitted between October 1, 2019, and October 1, 2028, for
the mandatory bump of up to S3 be credited to the technology fund, in addition to the other
funding allocation; if the total of those two amounts does not exceed $8, the board must
approve the proposal.t®

Electronic transmission fee

The bill allows a county recorder to charge a base fee of $1 and a Housing Trust Fund fee
of S1, per page, to electronically transmit a document. Currently, transmission via local
facsimile is a $S1 base fee and a $1 Housing Trust Fund fee, per page, while transmission via long
distance facsimile is a $2 base fee and a $2 Housing Trust Fund fee, per page.'’

Power of attorney pertaining to real property

The bill requires a power of attorney used for the execution of a real property
instrument to be properly executed and acknowledged before the real property instrument is
executed and acknowledged. Under continuing law, the power of attorney must be recorded
before the real property instrument. Under the bill, if executed or known to have been
recorded on the same date, the presumption is the power of attorney was executed or
recorded before the real property instrument.!®

When a power of attorney is not recorded before the real property instrument, but was
executed and acknowledged not later than the day the real property instrument was executed,
the bill allows the subsequent recording of the power of attorney accompanied by an affidavit.
The county record must record the supporting affidavit in the official records, indexed by the

15 H.B. 59 of the 130" General Assembly and H.B. 166 of the 133™ General Assembly.
16 R.C. 317.321.

17R.C. 317.32(H).

18 R.C. 1337.04(B) and (C).
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name of the current record owner. The affidavit must be made by any person having
knowledge of the facts or competent to testify concerning them in open court; the affidavit
must include all of the following:

®  The name of the person appearing by record to be the owner of the property described
in the real property instrument executed by virtue of the power of attorney, at the time
of the recording of the affidavit;

®  The permanent parcel number of the property;

® The legal description of the property subject to the real property instrument executed
by virtue of the power of attorney;

®  The official record reference of the real property instrument executed by virtue of the
power of attorney;

" |f the power of attorney that the affidavit accompanies is a photocopy rather than the
original, a statement that the photocopy is a true and accurate copy and a statement
regarding why the original is not being recorded.®

When a power of attorney is not recorded, but the real property instrument has been
recorded for at least ten years, the instrument is presumed valid.?°

Finally, the bill specifies these changes are retroactive to the extent allowable under
Article I, Section 28 of the Ohio Constitution, which prohibits retroactive legislation that would
impair a vested substantive right or a contractual obligation.?!

Mortgage subrogation

Under the bill, a mortgage that was granted to secure the repayment of funds used to
satisfy another mortgage or lien is subrogated to the priority of the mortgage or lien that was
satisfied to the extent of the amount satisfied if both of the following apply:

®  The intent of the parties to the new mortgage is that the new mortgage would have the
priority of the mortgage or lien satisfied.

®  The expectation of the holder of a subordinate mortgage or lien at the time that it
received its interest was that it would be junior to the mortgage or lien that was
satisfied.??

In other words, as long as the lender and borrower intend the new mortgage to step
into the place of the mortgage being satisfied, and as long as any other subordinate lienholders
expected their liens to be subordinate to that prior mortgage, a subsequent mortgage that is

19R.C. 1337.04(C).
20 R.C. 1337.04(E).
21 R.C. 1337.04(F).
22 R.C. 5301.234(A).
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used to pay off the prior mortgage has the same priority of the prior mortgage. Priority refers
to which creditor gets paid first in the event of a foreclosure.

The bill prohibits a mortgage lender (mortgagee) seeking this type of subrogation from
being denied subrogation for any of the following reasons:

®  The mortgagee meets any of the following criteria:
O The mortgagee is engaged in the business of lending.

O The mortgagee had actual knowledge or constructive notice of the mortgage or lien
over which the mortgagee would gain priority through subrogation.

O The mortgagee or a third party committed a mistake or was negligent.
®  The lien for which the mortgagee seeks to be subrogated was released.
"  The mortgagee obtained a title insurance policy.?3

Lastly, the bill states that notwithstanding its subrogation provisions, the holder of any
subordinate mortgage or lien retains the same subordinate position they would have had if the
prior mortgage had not been satisfied.?*

Judgment liens

The bill specifies that, in order for a court’s judgment to serve as a lien on land, the
judgment certificate must include the last known address, without further inquiry or
investigation, of each judgment debtor. The address cannot be a P.0. Box. Continuing law
requires other information to be included such as the names of the creditors and debtors,
amount of the judgment, and date the judgment is rendered. One item currently required to be
included is the volume and page of the journal entry; the bill modifies this to allow,
alternatively, the instrument number of the judgment entry.?®

Rental property owner’s agent

Continuing law requires rental property owners to file their contact information with
the county auditor, who maintains the information on the tax list or real property record. The
bill allows an owner’s agent to file the owner’s information in lieu of the owner.2°

Stock state banks

The bill expands the list of reasons a stock state bank can amend its articles of
incorporation to include reasons permitted under Ohio Corporation Law. Under continuing law,
after the subscriptions of shares have been received by the incorporators of the bank, the

23 R.C. 5301.234(B).
24 R.C. 5301.234(C).
25R.C. 2329.02.
26 R.C. 5323.02.
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board of directors may adopt amendments to the bank’s articles of incorporation, but only for
specific reasons listed in the law, including all of the following:

® At certain times to authorize the shares necessary to meet conversion or option rights;

®  To reduce the authorized number of shares of a class by the number of shares of that
class that been redeemed, or have been surrendered to or acquired by the bank upon
conversion, exchange, purchase, or otherwise, or to eliminate from the articles of
incorporation all references to the shares of a class, and to make any other change
required, when all of the authorized shares of that class have been redeemed, or
surrendered to or acquired by the bank;

® To reduce the authorized number of shares of a class by the number of shares of that
class that were canceled for not being issued or reissued and for not being fully paid in
within one year after the date they were authorized or otherwise became authorized
and unissued shares.

The bill adds that the board of directors can also amend the articles of incorporation for
any purpose authorized by the Ohio Corporation Law.?’

Law enforcement tows

The bill expands the type of law enforcement agencies that may tow and take title to a
motor vehicle to include a university campus police department and a park district police force.
Under current law, a state highway patrol trooper, the sheriff of a county, or the chief of police
of a municipal corporation, township, port authority, or township or joint police district may
order into storage a motor vehicle that comes into their possession through their law
enforcement duties or that was abandoned on a public street or public property.?® After
following specified notice procedures, and if a motor vehicle remains unclaimed after ten days,
the sheriff or chief may dispose of the motor vehicle either by public auction, to a motor vehicle
salvage dealer or similar facility, or to the towing service or storage facility.

The bill makes all of the current law procedures for towing, storage, and disposal of
motor vehicles available to the chief of police for a university campus police department and
the chief of police of a park district police force for motor vehicles within their territorial
jurisdiction.?® Furthermore, the bill makes the current law procedures for photographing and
recording the information of abandoned junk vehicles, disposing of abandoned junk vehicles,
and removing highway obstructions available to the chief of police for a university campus

27 R.C. 1113.13; R.C. 1701.70, not in the bill.

28 Depending on the type of motor vehicle, the location of the motor vehicle, and the general
circumstances of the situation, the trooper, sheriff, or chief may order the motor vehicle towed
immediately, after 48 hours, or after an otherwise specified period of time.

29 R.C. 4513.61 and 4513.62.
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police department and the chief of police of a park district police force for motor vehicles
within their territorial jurisdiction.3°

The bill also expands the list of entities that may receive money arising from the disposal
of an abandoned junk motor vehicle. Under current law, that money must be deposited into
the general fund of the county, township, conservancy district, or municipal corporation where
the vehicle was abandoned. The bill adds port authorities, university campuses, and park
districts as entities that may receive that money in their general fund.3!

Finally, the bill clarifies that after any authorized law enforcement agency orders the
towing and storage of a motor vehicle, the applicable sheriff or chief of police must send notice
of the tow to both the owner and any lienholder of the motor vehicle. Current law is unclear if
the sheriff or chief must send the notice to either the owner or lienholder (just one) or to both
individuals/entities.3?
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