As Reported by the Senate Ways and Means Committee

131st General Assembly

Regular Session

2015-2016

Senator Eklund

Cosponsors: Senators LaRose, Seitz, Patton, Beagle

To

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1.

5733.057, 5733.09, 5733.12, 5733.98, 5747.01, 5747.012, 5747.03,
5747.08, 5747.082, 5747.11, 5747.13, 5747.132, 5747.14, 5747.15,

A BILL

amend sections 901.13, 5733.01, 5733.04,
5733.057, 5733.09, 5733.12, 5733.98, 5747.01,
5747.012, 5747.03, 5747.08, 5747.082, 5747.11,
5747.13, 5747.132, 5747.14, 5747.15, 5747.20,
5747.21, 5747.212, 5747.22, 5747.221, 5747.231,
5747.28, 5747.30, 5747.331, 5747.44, 5747.65,
5747.98, and 5748.01, to enact new sections
5747.40, 5747.41, 5747.42, and 5747.43, and to
repeal sections 5733.0611, 5733.40, 5733.401,
5733.402, 5733.41, 5747.059, 5747.40, 5747.401,
5747.41, 5747.42, 5747.43, 5747.45, 5747.451,
5747.453, and 5747.75 of the Revised Code to

revise the law governing how taxes on income

from pass-through entities is to be reported and

paid by the entities and their investors.

That sections 901.13, 5733.01, 5733.04,

5747.20, 5747.21, 5747.212, 5747.22, 5747.221, 5747.231,
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5747.28, 5747.30, 5747.331, 5747.44, 5747.65, 5747.98, and
5748.01 be amended and new sections 5747.40, 5747.41, 5747.42,

and 5747.43 of the Revised Code be enacted to read as follows:
Sec. 901.13. (A) As used in this section:

(1) "Ethanol" has the same meaning as in section 5733.46

of the Revised Code.

(2) "Facility" means an ethanol production plant that will

be located in this state.

(B) There is hereby created the ethanol incentive board.
The board shall consist of the following five members: the
director of agriculture, who shall serve as chairperson of the
board, the director of development, the executive director of
the Ohio air quality development authority, one member appointed
by the speaker of the house of representatives, and one member

appointed by the president of the senate. Initial appointments

th

L SIS
TTT

to the board shall be made within thirty days of—the—ef
gate—ef +this—seetien March 21, 2002. Vacancies shall be filled

in the same manner provided for original appointments. Members
of the board shall serve without compensation. The board shall
meet and conduct its business as directed by the chairperson.

The board shall cease to exist January 1, 2014.

(C) The board's sole duty is to review any application
that is submitted to it under this section. The board shall
approve an application only if it determines, by the affirmative
vote of all members of the board, that the applicant's business
plan for a facility meets the requirements established by

division (D) of this section.

(D) The owner of a facility may apply to the board, on an

application provided by the director of agriculture, for
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approval of the facility's business plan under this section.
Within sixty days of receipt of an application, the board shall
determine whether the applicant's business plan meets the

following requirements:

(1) The business plan is for the construction and

operation of a facility.

(2) The business plan contains detailed information

regarding:

(a) The availability and price of corn in the area where

the facility will be located;

(b) The availability and cost of energy needed for

operation of the facility;

(c) The availability of water and waste disposal systems

in the area where the facility will be located;

(d) The availability of labor and a qualified site manager

for the facility.

(3) The business plan analyzes any proposed marketing

agreements for the products produced by the facility.

(4) The facility to be constructed and operated under the
business plan is majority-owned by Ohio farmers or will be prior

to the first day the facility commences production.

(5) The business plan meets any other requirements
established by the board under rules adopted in accordance with

division (G) of this section.

The board shall issue a certificate of approval for each
application approved under this section, and any taxpayer that

invests money in the facility for which a business plan has been
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approved may claim a tax credit for such investment under

section 5733.46 or former section 5747.75 of the Revised Code.

(E) Any business plan submitted to the board under this
section is not a public record subject to section 149.43 of the

Revised Code.

(F) The board shall notify the tax commissioner of any
certificate of approval issued under this section, within ten

days of its issuance.

(G) The director of agriculture, in consultation with the
director of development and in accordance with Chapter 119. of
the Revised Code, shall adopt rules necessary to implement this
section, including rules prescribing procedures and forms for

administering this section.

(H) The ethanol incentive board created by this section is
not an agency for purposes of-—seetien sections 101.82 to 101.87

of the Revised Code.

Sec. 5733.01. (A) The tax provided by this chapter for
domestic corporations shall be the amount charged against each
corporation organized for profit under the laws of this state
and each nonprofit corporation organized pursuant to Chapter
1729. of the Revised Code, except as provided in sections
5733.09 and 5733.10 of the Revised Code, for the privilege of
exercising its franchise during the calendar year in which that
amount is payable, and the tax provided by this chapter for
foreign corporations shall be the amount charged against each
corporation organized for profit and each nonprofit corporation
organized or operating in the same or similar manner as
nonprofit corporations organized under Chapter 1729. of the

Revised Code, under the laws of any state or country other than
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this state, except as provided in sections 5733.09 and 5733.10
of the Revised Code, for the privilege of doing business in this
state, owning or using a part or all of its capital or property
in this state, holding a certificate of compliance with the laws
of this state authorizing it to do business in this state, or
otherwise having nexus in or with this state under the
Constitution of the United States, during the calendar year in

which that amount is payable.

(B) A corporation is subject to the tax imposed by section
5733.06 of the Revised Code for each calendar year prior to 2014
that it is so organized, doing business, owning or using a part
or all of its capital or property, holding a certificate of
compliance, or otherwise having nexus in or with this state
under the Constitution of the United States, on the first day of
January of that calendar year. No credit authorized by this
chapter may be claimed for tax year 2014 or any tax year

thereafter.

(C) Any corporation subject to this chapter that is not
subject to the federal income tax shall file its returns and
compute its tax liability as required by this chapter in the
same manner as 1if that corporation were subject to the federal

income tax.

(D) For purposes of this chapter, a federally chartered
financial institution shall be deemed to be organized under the

laws of the state within which its principal office is located.

(E) For purposes of this chapter, any person, as defined
in section 5701.01 of the Revised Code, shall be treated as a
corporation if the person is classified for federal income tax
purposes as an association taxable as a corporation, and an

equity interest in the person shall be treated as capital stock
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of the person.

(F) For the purposes of this chapter, "disregarded entity"
has the same meaning as in division (D) of section 5745.01 of

the Revised Code.

(1) A person's interest in a disregarded entity, whether
held directly or indirectly, shall be treated as the person's
ownership of the assets and liabilities of the disregarded
entity, and the income, including gain or loss, shall be

included in the person's net income under this chapter.

(2) Any sale, exchange, or other disposition of the
person's interest in the disregarded entity, whether held
directly or indirectly, shall be treated as a sale, exchange, or
other disposition of the person's share of the disregarded
entity's underlying assets or liabilities, and the gain or loss
from such sale, exchange, or disposition shall be included in

the person's net income under this chapter.

(3) The disregarded entity's payroll, property, and sales

factors shall be included in the person's factors.

(G) The tax a corporation is required to pay under this

chapter shall be as follows:

(1) (a) For financial institutions, the greater of the
minimum payment required under division (E) of section 5733.06
of the Revised Code or the difference between all taxes charged
the financial institution under this chapter, without regard to
division (G) (2) of this section, less any credits allowable

against such tax.

(b) A corporation satisfying the description in division
(E) (5), (6), (7), (8), or (10) of section 5751.01 of the Revised

Code, as that section existed before its amendment by H.B. 510
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of the 129th general assembly, that is not a financial
institution, insurance company, or dealer in intangibles is
subject to the taxes imposed under this chapter as a corporation
and not subject to tax as a financial institution, and shall pay
the greater of the minimum payment required under division (E)
of section 5733.06 of the Revised Code or the difference between
all the taxes charged under this chapter, without regard to
division (G) (2) of this section, less any credits allowable

against such tax.

(2) For all corporations other than those persons
described in division (G) (1) (a) or (b) of this section, the
amount under division (G) (2) (a) of this section applicable to
the tax year specified less the amount under division (G) (2) (b)

of this section:

(a) (1) For tax year 2005, the greater of the minimum
payment required under division (E) of section 5733.06 of the
Revised Code or the difference between all taxes charged the
corporation under this chapter and any credits allowable against

such tax;

(ii) For tax year 2006, the greater of the minimum payment
required under division (E) of section 5733.06 of the Revised
Code or four-fifths of the difference between all taxes charged
the corporation under this chapter and any credits allowable
against such tax, except the qualifying pass-through entity tax
credit described in division (A) (30) and the refundable credits
described in divisions (A) (31) to (35) of section 5733.98 of the

Revised Code;

(iii) For tax year 2007, the greater of the minimum
payment required under division (E) of section 5733.06 of the

Revised Code or three-fifths of the difference between all taxes
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charged the corporation under this chapter and any credits
allowable against such tax, except the qualifying pass-through
entity tax credit described in division (A) (30) and the
refundable credits described in divisions (A) (31) to (35) of

section 5733.98 of the Revised Code;

(iv) For tax year 2008, the greater of the minimum payment
required under division (E) of section 5733.06 of the Revised
Code or two-fifths of the difference between all taxes charged
the corporation under this chapter and any credits allowable
against such tax, except the qualifying pass-through entity tax
credit described in division (A) (30) and the refundable credits
described in divisions (A) (31) to (35) of section 5733.98 of the

Revised Code;

(v) For tax year 2009, the greater of the minimum payment
required under division (E) of section 5733.06 of the Revised
Code or one-fifth of the difference between all taxes charged
the corporation under this chapter and any credits allowable
against such tax, except the qualifying pass-through entity tax
credit described in division (A) (30) and the refundable credits
described in divisions (A) (31), (32), (33), and (34) of section

5733.98 of the Revised Code;

(vi) For tax year 2010 and each tax year thereafter, no

tax.

(b) A corporation shall subtract from the amount
calculated under division (G) (2) (a) (1i), (iii), (iv), or (v) of
this section aay el ifyingpass—through entity—tast—eredit—
deseribed—an—divisien—Ar36r—and—any refundable credits
described in divisions (A) (31) to (35) of section 5733.98 of the
Revised Code to which the corporation is entitled.—Amy—uopused—
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(c) For the purposes of computing the amount of a credit
that may be carried forward to a subsequent tax year under
division (G) (2) of this section, a credit is utilized against
the tax for a tax year to the extent the credit applies against
the tax for that tax year, even if the difference is then
multiplied by the applicable fraction under division (G) (2) (a)

of this section.

(d) References in division (G) (2) of this section to
section 5733.98 of the Revised Code is to that section before

its amendment by H.B. 59 of the 130th general assembly.
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Sec. 5733.04. As used in this chapter:

(A) "Issued and outstanding shares of stock" applies to
nonprofit corporations, as provided in section 5733.01 of the
Revised Code, and includes, but is not limited to, membership
certificates and other instruments evidencing ownership of an
interest in such nonprofit corporations, and with respect to a
financial institution that does not have capital stock, "issued
and outstanding shares of stock" includes, but is not limited
to, ownership interests of depositors in the capital employed in

such an institution.

(B) "Taxpayer" means a corporation subject to the tax

imposed by section 5733.06 of the Revised Code.

(C) "Resident" means a corporation organized under the

laws of this state.

(D) "Commercial domicile" means the principal place from

which the trade or business of the taxpayer is directed or
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managed.

(E) "Taxable year" means the period prescribed by division
(A) of section 5733.031 of the Revised Code upon the net income
of which the value of the taxpayer's issued and outstanding
shares of stock is determined under division (B) of section
5733.05 of the Revised Code or the period prescribed by division
(A) of section 5733.031 of the Revised Code that immediately
precedes the date as of which the total value of the corporation
is determined under division (A) or (C) of section 5733.05 of

the Revised Code.

(F) "Tax year" means the calendar year in and for which
the tax imposed by section 5733.06 of the Revised Code is

required to be paid.

(G) "Internal Revenue Code" means the "Internal Revenue

Code of 1986," 100 Stat. 2085, 26 U.S.C.A. 1, as amended.

(H) "Federal income tax" means the income tax imposed by

the Internal Revenue Code.

(I) Except as provided in section 5733.058 of the Revised
Code, "net income" means the taxpayer's taxable income before
operating loss deduction and special deductions, as required to
be reported for the taxpayer's taxable year under the Internal

Revenue Code, subject to the following adjustments:

(1) (a) Deduct any net operating loss incurred in any
taxable years ending in 1971 or thereafter, but exclusive of any
net operating loss incurred in taxable years ending prior to
January 1, 1971. This deduction shall not be allowed in any tax
year commencing before December 31, 1973, but shall be carried
over and allowed in tax years commencing after December 31,

1973, until fully utilized in the next succeeding taxable year
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or years 1in which the taxpayer has net income, but in no case
for more than the designated carryover period as described in
division (I) (1) (b) of this section. The amount of such net
operating loss, as determined under the allocation and
apportionment provisions of section 5733.051 and division (B) of
section 5733.05 of the Revised Code for the year in which the
net operating loss occurs, shall be deducted from net income, as
determined under the allocation and apportionment provisions of
section 5733.051 and division (B) of section 5733.05 of the
Revised Code, to the extent necessary to reduce net income to
zero with the remaining unused portion of the deduction, if any,
carried forward to the remaining years of the designated
carryover period as described in division (I) (1) (b) of this

section, or until fully utilized, whichever occurs first.

(b) For losses incurred in taxable years ending on or
before December 31, 1981, the designated carryover period shall
be the five consecutive taxable years after the taxable year in
which the net operating loss occurred. For losses incurred in
taxable years ending on or after January 1, 1982, and beginning
before August 6, 1997, the designated carryover period shall be
the fifteen consecutive taxable years after the taxable year in
which the net operating loss occurs. For losses incurred in
taxable years beginning on or after August 6, 1997, the
designated carryover period shall be the twenty consecutive
taxable years after the taxable year in which the net operating

loss occurs.

(c) The tax commissioner may require a taxpayer to furnish
any information necessary to support a claim for deduction under
division (I) (1) (a) of this section and no deduction shall be

allowed unless the information is furnished.
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(2) Deduct any amount included in net income by
application of section 78 or 951 of the Internal Revenue Code,
amounts received for royalties, technical or other services
derived from sources outside the United States, and dividends
received from a subsidiary, associate, or affiliated corporation
that neither transacts any substantial portion of its business
nor regularly maintains any substantial portion of its assets
within the United States. For purposes of determining net
foreign source income deductible under division (I) (2) of this
section, the amount of gross income from all such sources other
than dividend income and income derived by application of
section 78 or 951 of the Internal Revenue Code shall be reduced

by:

(a) The amount of any reimbursed expenses for personal
services performed by employees of the taxpayer for the

subsidiary, associate, or affiliated corporation;

(b) Ten per cent of the amount of royalty income and

technical assistance fees;
(c) Fifteen per cent of the amount of all other income.

The amounts described in divisions (I) (2) (a) to (c) of
this section are deemed to be the expenses attributable to the
production of deductible foreign source income unless the
taxpayer shows, by clear and convincing evidence, less actual
expenses, or the tax commissioner shows, by clear and convincing

evidence, more actual expenses.

(3) Add any loss or deduct any gain resulting from the
sale, exchange, or other disposition of a capital asset, or an
asset described in section 1231 of the Internal Revenue Code, to

the extent that such loss or gain occurred prior to the first
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taxable year on which the tax provided for in section 5733.06 of
the Revised Code is computed on the corporation's net income.
For purposes of division (I) (3) of this section, the amount of
the prior loss or gain shall be measured by the difference
between the original cost or other basis of the asset and the
fair market value as of the beginning of the first taxable year
on which the tax provided for in section 5733.06 of the Revised
Code 1is computed on the corporation's net income. At the option
of the taxpayer, the amount of the prior loss or gain may be a
percentage of the gain or loss, which percentage shall be
determined by multiplying the gain or loss by a fraction, the
numerator of which is the number of months from the acquisition
of the asset to the beginning of the first taxable year on which
the fee provided in section 5733.06 of the Revised Code is
computed on the corporation's net income, and the denominator of
which is the number of months from the acquisition of the asset
to the sale, exchange, or other disposition of the asset. The
adjustments described in this division do not apply to any gain
or loss where the gain or loss is recognized by a qualifying
taxpayer, as defined in section 5733.0510 of the Revised Code,
with respect to a qualifying taxable event, as defined in that

section.

(4) Deduct the dividend received deduction provided by

section 243 of the Internal Revenue Code.

(5) Deduct any interest or interest equivalent on public
obligations and purchase obligations to the extent included in
federal taxable income. As used in divisions (I) (5) and (6) of
this section, "public obligations," "purchase obligations," and
"interest or interest equivalent" have the same meanings as in

section 5709.76 of the Revised Code.
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(6) Add any loss or deduct any gain resulting from the
sale, exchange, or other disposition of public obligations to

the extent included in federal taxable income.

(7) To the extent not otherwise allowed, deduct any
dividends or distributions received by a taxpayer from a public
utility, excluding an electric company and a combined company,
and, for tax years 2005 and thereafter, a telephone company, 1if
the taxpayer owns at least eighty per cent of the issued and
outstanding common stock of the public utility. As used in
division (I) (7) of this section, "public utility" means a public
utility as defined in Chapter 5727. of the Revised Code, whether

or not the public utility is doing business in the state.

(8) To the extent not otherwise allowed, deduct any
dividends received by a taxpayer from an insurance company, if
the taxpayer owns at least eighty per cent of the issued and
outstanding common stock of the insurance company. As used in
division (I) (8) of this section, "insurance company" means an
insurance company that is taxable under Chapter 5725. or 5729.

of the Revised Code.

(9) Deduct expenditures for modifying existing buildings
or structures to meet American national standards institute
standard A-117.1-1961 (R-1971), as amended; provided, that no
deduction shall be allowed to the extent that such deduction is
not permitted under federal law or under rules of the tax
commissioner. Those deductions as are allowed may be taken over
a period of five years. The tax commissioner shall adopt rules
under Chapter 119. of the Revised Code establishing reasonable
limitations on the extent that expenditures for modifying
existing buildings or structures are attributable to the purpose

of making the buildings or structures accessible to and usable
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by physically handicapped persons.

(10) Deduct the amount of wages and salaries, if any, not
otherwise allowable as a deduction but that would have been
allowable as a deduction in computing federal taxable income
before operating loss deduction and special deductions for the
taxable year, had the targeted jobs credit allowed and
determined under sections 38, 51, and 52 of the Internal Revenue

Code not been in effect.

(11) Deduct net interest income on obligations of the
United States and its territories and possessions or of any
authority, commission, or instrumentality of the United States
to the extent the laws of the United States prohibit inclusion
of the net interest for purposes of determining the value of the
taxpayer's issued and outstanding shares of stock under division
(B) of section 5733.05 of the Revised Code. As used in division
(I) (11) of this section, "net interest" means interest net of
any expenses taken on the federal income tax return that would
not have been allowed under section 265 of the Internal Revenue

Code if the interest were exempt from federal income tax.

(12) (a) Except as set forth in division (I) (12) (d) of this
section, to the extent not included in computing the taxpayer's
federal taxable income before operating loss deduction and
special deductions, add gains and deduct losses from direct or
indirect sales, exchanges, or other dispositions, made by a
related entity who is not a taxpayer, of the taxpayer's
indirect, beneficial, or constructive investment in the stock or
debt of another entity, unless the gain or loss has been
included in computing the federal taxable income before
operating loss deduction and special deductions of another

taxpayer with a more closely related investment in the stock or
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debt of the other entity. The amount of gain added or loss
deducted shall not exceed the product obtained by multiplying
such gain or loss by the taxpayer's proportionate share,
directly, indirectly, beneficially, or constructively, of the
outstanding stock of the related entity immediately prior to the

direct or indirect sale, exchange, or other disposition.

(b) Except as set forth in division (I) (12) (e) of this
section, to the extent not included in computing the taxpayer's
federal taxable income before operating loss deduction and
special deductions, add gains and deduct losses from direct or
indirect sales, exchanges, or other dispositions made by a
related entity who is not a taxpayer, of intangible property
other than stock, securities, and debt, if such property was
owned, or used in whole or in part, at any time prior to or at
the time of the sale, exchange, or disposition by either the
taxpayer or by a related entity that was a taxpayer at any time
during the related entity's ownership or use of such property,
unless the gain or loss has been included in computing the
federal taxable income before operating loss deduction and
special deductions of another taxpayer with a more closely
related ownership or use of such intangible property. The amount
of gain added or loss deducted shall not exceed the product
obtained by multiplying such gain or loss by the taxpayer's
proportionate share, directly, indirectly, beneficially, or
constructively, of the outstanding stock of the related entity
immediately prior to the direct or indirect sale, exchange, or

other disposition.

(c) As used in division (I) (12) of this section, "related
entity" means those entities described in divisions (I) (12) (c)

(1) to (iii) of this section:
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(i) An individual stockholder, or a member of the
stockholder's family enumerated in section 318 of the Internal
Revenue Code, if the stockholder and the members of the
stockholder's family own, directly, indirectly, beneficially, or
constructively, in the aggregate, at least fifty per cent of the

value of the taxpayer's outstanding stock;

(ii) A stockholder, or a stockholder's partnership,
estate, trust, or corporation, if the stockholder and the
stockholder's partnerships, estates, trusts, and corporations
own directly, indirectly, beneficially, or constructively, in
the aggregate, at least fifty per cent of the value of the

taxpayer's outstanding stock;

(iii) A corporation, or a party related to the corporation
in a manner that would require an attribution of stock from the
corporation to the party or from the party to the corporation
under division (I) (12) (c) (iv) of this section, if the taxpayer
owns, directly, indirectly, beneficially, or constructively, at
least fifty per cent of the value of the corporation's

outstanding stock.

(iv) The attribution rules of section 318 of the Internal
Revenue Code apply for purposes of determining whether the
ownership requirements in divisions (I) (12) (c) (i) to (iii) of

this section have been met.

(d) For purposes of the adjustments required by division
(I) (12) (a) of this section, the term "investment in the stock or
debt of another entity" means only those investments where the
taxpayer and the taxpayer's related entities directly,
indirectly, beneficially, or constructively own, in the
aggregate, at any time during the twenty-four month period

commencing one year prior to the direct or indirect sale,
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exchange, or other disposition of such investment at least fifty
per cent or more of the value of either the outstanding stock or

such debt of such other entity.

(e) For purposes of the adjustments required by division
(I) (12) (b) of this section, the term "related entity" excludes

all of the following:

(1) Foreign corporations as defined in section 7701 of the

Internal Revenue Code;

(ii) Foreign partnerships as defined in section 7701 of

the Internal Revenue Code;

(iii) Corporations, partnerships, estates, and trusts
created or organized in or under the laws of the Commonwealth of

Puerto Rico or any possession of the United States;

(iv) Foreign estates and foreign trusts as defined in

section 7701 of the Internal Revenue Code.

The exclusions described in divisions (I) (12) (e) (1) to
(iv) of this section do not apply if the corporation,
partnership, estate, or trust is described in any one of

divisions (C) (1) to (5) of section 5733.042 of the Revised Code.

(f) Nothing in division (I) (12) of this section shall
require or permit a taxpayer to add any gains or deduct any
losses described in divisions (I) (12) (f) (i) and (ii) of this

section:

(i) Gains or losses recognized for federal income tax
purposes by an individual, estate, or trust without regard to
the attribution rules described in division (I) (12) (c¢) of this

section;

(ii) A related entity's gains or losses described in
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division (I) (12) (b) of this section if the taxpayer's ownership
of or use of such intangible property was limited to a period
not exceeding nine months and was attributable to a transaction
or a series of transactions executed in accordance with the
election or elections made by the taxpayer or a related entity

pursuant to section 338 of the Internal Revenue Code.

(13) Any adjustment required by section 5733.042 of the

Revised Code.

£722 N-11 £ Reszs d ~ad + 1 ot Lo ok et
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+3+5)—Deduct the amount contributed by the taxpayer to an
individual development account program established by a county
department of job and family services pursuant to sections
329.11 to 329.14 of the Revised Code for the purpose of matching
funds deposited by program participants. On request of the tax
commissioner, the taxpayer shall provide any information that,
in the tax commissioner's opinion, is necessary to establish the

amount deducted under division (I)+43+5)—(14) of this section.

36— (15) Any adjustment required by section 5733.0510 or
5733.0511 of the Revised Code.
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++H-(16) (a) (1) Add five-sixths of the amount of
depreciation expense allowed under subsection (k) of section 168
of the Internal Revenue Code, including a person's proportionate
or distributive share of the amount of depreciation expense
allowed by that subsection to any pass-through entity in which

the person has direct or indirect ownership.

(ii) Add five-sixths of the amount of qualifying section
179 depreciation expense, including a person's proportionate or
distributive share of the amount of qualifying section 179
depreciation expense allowed to any pass-through entity in which
the person has a direct or indirect ownership. For the purposes
of this division, "qualifying section 179 depreciation expense"
means the difference between (I) the amount of depreciation
expense directly or indirectly allowed to the taxpayer under
section 179 of the Internal Revenue Code, and (II) the amount of
depreciation expense directly or indirectly allowed to the
taxpayer under section 179 of the Internal Revenue Code as that

section existed on December 31, 2002.

The tax commissioner, under procedures established by the
commissioner, may waive the add-backs related to a pass-through
entity if the person owns, directly or indirectly, less than

five per cent of the pass-through entity.

(b) Nothing in division (I)=4++—(16) of this section shall
be construed to adjust or modify the adjusted basis of any

asset.

(c) To the extent the add-back is attributable to property
generating income or loss allocable under section 5733.051 of
the Revised Code, the add-back shall be allocated to the same
location as the income or loss generated by that property.

Otherwise, the add-back shall be apportioned, subject to
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division (B) (2) (d) of section 5733.05 of the Revised Code.

48+ (17) (a) If a person is required to make the add-back
under division (I)#+H-(16) (a) of this section for a tax year,
the person shall deduct one-fifth of the amount added back for

each of the succeeding five tax years.

(b) If the amount deducted under division (I)4F3F+(17) (a)
of this section is attributable to an add-back allocated under
division (I)4+H-(16) (c) of this section, the amount deducted
shall be allocated to the same location. Otherwise, the amount
shall be apportioned using the apportionment factors for the
taxable year in which the deduction is taken, subject to

division (B) (2) (d) of section 5733.05 of the Revised Code.

(J) Except as otherwise expressly provided or clearly
appearing from the context, any term used in this chapter has
the same meaning as when used in a comparable context in the
laws of the United States relating to federal income taxes. Any
reference in this chapter to the Internal Revenue Code includes
other laws of the United States relating to federal income

taxes.

(K) "Financial institution" has the meaning given by
section 5725.01 of the Revised Code but does not include a
production credit association as described in 85 Stat. 597, 12

U.S.C.A. 20091.

(L) (1) A "qualifying holding company" is any corporation

satisfying all of the following requirements:

(a) Subject to divisions (L) (2) and (3) of this section,
the net book value of the corporation's intangible assets is
greater than or equal to ninety per cent of the net book value

of all of its assets and at least fifty per cent of the net book
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value of all of its assets represents direct or indirect
investments in the equity of, loans and advances to, and

accounts receivable due from related members;

(b) At least ninety per cent of the corporation's gross

income for the taxable year is attributable to the following:

(i) The maintenance, management, ownership, acquisition,
use, and disposition of its intangible property, its aircraft
the use of which is not subject to regulation under 14 C.F.R.
part 121 or part 135, and any real property described in

division (L) (2) (¢) of this section;

(1i) The collection and distribution of income from such

property.

(c) The corporation is not a financial institution on the
last day of the taxable year ending prior to the first day of

the tax year;

(d) The corporation's related members make a good faith
and reasonable effort to make timely and fully the adjustments
required by division (D) of section 5733.05 of the Revised Code
and to pay timely and fully all uncontested taxes, interest,
penalties, and other fees and charges imposed under this

chapter;

(e) Subject to division (L) (4) of this section, the
corporation elects to be treated as a qualifying holding company

for the tax year.

A corporation otherwise satisfying divisions (L) (1) (a) to
(e) of this section that does not elect to be a qualifying
holding company is not a qualifying holding company for the

purposes of this chapter.
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(2) (a) (1) For purposes of making the ninety per cent
computation under division (L) (1) (a) of this section, the net
book value of the corporation's assets shall not include the net
book value of aircraft or real property described in division

(L) (1) (b) (1) of this section.

(ii) For purposes of making the fifty per cent computation
under division (L) (1) (a) of this section, the net book value of
assets shall include the net book value of aircraft or real

property described in division (L) (1) (b) (1) of this section.

(b) (1) As used in division (L) of this section,
"intangible asset" includes, but is not limited to, the
corporation's direct interest in each pass-through entity only
if at all times during the corporation's taxable year ending
prior to the first day of the tax year the corporation's and the
corporation's related members' combined direct and indirect
interests in the capital or profits of such pass-through entity
do not exceed fifty per cent. If the corporation's interest in
the pass-through entity is an intangible asset for that taxable
year, then the distributive share of any income from the pass-
through entity shall be income from an intangible asset for that

taxable year.

(ii) If a corporation's and the corporation's related
members' combined direct and indirect interests in the capital
or profits of a pass-through entity exceed fifty per cent at any
time during the corporation's taxable year ending prior to the
first day of the tax year, "intangible asset" does not include
the corporation's direct interest in the pass-through entity,
and the corporation shall include in its assets its
proportionate share of the assets of any such pass-through

entity and shall include in its gross income its distributive
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share of the gross income of such pass-through entity in the

same form as was earned by the pass-through entity.

(iii) A pass-through entity's direct or indirect
proportionate share of any other pass-through entity's assets
shall be included for the purpose of computing the corporation's
proportionate share of the pass-through entity's assets under
division (L) (2) (b) (ii) of this section, and such pass-through
entity's distributive share of any other pass-through entity's
gross income shall be included for purposes of computing the
corporation's distributive share of the pass-through entity's

gross income under division (L) (2) (b) (ii) of this section.

(c) For the purposes of divisions (L) (1) (b) (1), (1) (b)
(ii), (2) (a) (1), and (2) (a) (1i) of this section, real property
is described in division (L) (2) (c¢) of this section only if all
of the following conditions are present at all times during the

taxable year ending prior to the first day of the tax year:

(1) The real property serves as the headquarters of the
corporation's trade or business, or is the place from which the
corporation's trade or business is principally managed or

directed;

(ii) Not more than ten per cent of the value of the real
property and not more than ten per cent of the square footage of
the building or buildings that are part of the real property is
used, made available, or occupied for the purpose of providing,
acquiring, transferring, selling, or disposing of tangible
property or services in the normal course of business to persons
other than related members, the corporation's employees and
their families, and such related members' employees and their

families.
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(d) As used in division (L) of this section, "related
member" has the same meaning as in division (A) (6) of section
5733.042 of the Revised Code without regard to division (B) of

that section.

(3) The percentages described in division (L) (1) (a) of
this section shall be equal to the quarterly average of those
percentages as calculated during the corporation's taxable year

ending prior to the first day of the tax year.

(4) With respect to the election described in division (L)

(1) (e) of this section:
(a) The election need not accompany a timely filed report;

(b) The election need not accompany the report; rather,
the election may accompany a subsequently filed but timely
application for refund and timely amended report, or a

subsequently filed but timely petition for reassessment;
(c) The election is not irrevocable;

(d) The election applies only to the tax year specified by

the corporation;

(e) The corporation's related members comply with division

(L) (1) (d) of this section.

Nothing in division (L) (4) of this section shall be
construed to extend any statute of limitations set forth in this

chapter.

(M) "Qualifying controlled group" means two or more
corporations that satisfy the ownership and control requirements

of division (A) of section 5733.052 of the Revised Code.

(N) "Limited liability company" means any limited
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liability company formed under Chapter 1705. of the Revised Code

or under the laws of any other state.

(O) "Pass-through entity" means a corporation that has
made an election under subchapter S of Chapter 1 of Subtitle A
of the Internal Revenue Code for its taxable year under that
code, or a partnership, limited liability company, or any other
person, other than an individual, trust, or estate, if the
partnership, limited liability company, or other person is not
classified for federal income tax purposes as an association

taxed as a corporation.

(P) "Electric company," "combined company," and "telephone
company" have the same meanings as in section 5727.01 of the

Revised Code.

(Q) "Business income" means income arising from
transactions, activities, and sources in the regular course of a
trade or business and includes income from real property,
tangible personal property, and intangible personal property if
the acquisition, rental, management, and disposition of the
property constitute integral parts of the regular course of a
trade or business operation. "Business income" includes income,
including gain or loss, from a partial or complete ligquidation
of a business, including, but not limited to, gain or loss from

the sale or other disposition of goodwill.

(R) "Nonbusiness income" means all income other than

business income.

Sec. 5733.057. As—used—dn—this—seetion—adjusted—

This section does not apply to divisions (E) and (F) of
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section 5733.051 of the Revised Code.

Except as otherwise provided in disistiens—(Ar—and—{B)——of

5733 401+ —and—3n—seetieons—section 5733.058 apd—5+4+401—

Lo
o T TITOTT

of the Revised Code, in making all apportionment, allocation,

income, gain, loss, deduction, tax, and credit computations

under this chapter—apd—gpder—seetions—S+4+—4+—and—S+4+43—of—+he—

Reviged—Ceode, each person shall include in that person's items
of business income, nonbusiness income, adiusted—euatifying—
ameuntsy—allocable income or loss, if any, apportionable income
or loss, property, compensation, and sales, the person's entire
distributive share or proportionate share of the items of
business income, nonbusiness income, adiusted—eagugatifyineg—
ameurEs;—allocable income or loss, apportionable income or loss,
property, compensation, and sales of any pass-through entity in
which the person has a direct or indirect ownership interest at
any time during the pass-through entity's calendar or fiscal
year ending within, or with the last day of the person's taxable
year. A pass-through entity's direct or indirect distributive
share or proportionate share of any other pass-through entity's
items of business income, nonbusiness income, =ad3usted—
gaatifying—ameunts;—allocable income or loss, apportionable
income or loss, property, compensation, and sales shall be
included for the purposes of computing the person's distributive

share or proportionate share of the pass-through entity's items

of business income, nonbusiness income, adjusted—eauatifying
ameunts;—allocable income or loss, apportionable income or loss,
property, compensation, and sales under this section. Those
items shall be in the same form as was recognized by the pass-

through entity.

Sec. 5733.09. (A) (1) Except as provided in divisions (A)

(2) and (3) of this section, an incorporated company, whether
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foreign or domestic, owning and operating a public utility in
this state, and required by law to file reports with the tax
commissioner and to pay an excise tax upon its gross receipts,
and insurance, fraternal, beneficial, bond investment, and other
corporations required by law to file annual reports with the
superintendent of insurance and dealers in intangibles, the
shares of which are, or the capital or ownership in capital
employed by such dealer is, subject to the taxes imposed by
section 5707.03 of the Revised Code, shall not be subject to
this chapter, except for sections 5733.031, 5733.042, 5733.05,
5733.052, 5733.053, 5733.069, —59433-06117+—5733-406+—5733-41+ and
sections 5747.40 to 5#47+453—-5747.44 of the Revised Code.
However, for reports required to be filed under section 5725.14
of the Revised Code in 2003 and thereafter, nothing in this
section shall be construed to exempt the property of any dealer
in intangibles under section 5725.13 of the Revised Code from

the tax imposed under section 5707.03 of the Revised Code.

(2) An electric company subject to the filing requirements
of section 5727.08 of the Revised Code or otherwise having nexus
with or in this state under the Constitution of the United
States, or any other corporation having any gross receipts
directly attributable to providing public utility service as an
electric company or having any property directly attributable to
providing public utility service as an electric company, is

subject to this chapter.

(3) A telephone company that no longer pays an excise tax
under section 5727.30 of the Revised Code on its gross receipts
billed after June 30, 2004, is first subject to taxation under
this chapter for tax year 2005. For that tax year, a telephone
company with a taxable year ending in 2004 shall compute the tax

imposed under this chapter, and shall compute the net operating
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loss carry forward for tax year 2005, by multiplying the tax
owed under this chapter, net of all nonrefundable credits, or

the loss for the taxable year, by fifty per cent.

(B) A corporation that has made an election under
subchapter S, chapter one, subtitle A, of the Internal Revenue
Code for its taxable year under such code is exempt from the tax
imposed by section 5733.06 of the Revised Code that is based on

that taxable year.

A corporation that makes such an election shall file a
notice of such election with the tax commissioner between the
first day of January and the thirty-first day of March of each

tax year that the election is in effect.

(C) An entity defined to be a "real estate investment
trust" by section 856 of the Internal Revenue Code, a "regulated
investment company" by section 851 of the Internal Revenue Code,
or a "real estate mortgage investment conduit" by section 860D
of the Internal Revenue Code, is exempt from taxation for a tax
year as a corporation under this chapter and is exempt from
taxation for a return year as a dealer in intangibles under
Chapter 5725. of the Revised Code if it provides the report
required by this division. By the last day of March of the tax
or return year the entity shall submit to the tax commissioner
the name of the entity with a list of the names, addresses, and
social security or federal identification numbers of all
investors, shareholders, and other similar investors who owned
any interest or invested in the entity during the preceding
calendar year. The commissioner may extend the date by which the
report must be submitted for reasonable cause shown by the
entity. The commissioner may prescribe the form of the report

required for exemption under this division.
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(D) (1) As used in this division:

(a) "Commercial printer" means a person primarily engaged
in the business of commercial printing. However, "commercial
printer" does not include a person primarily engaged in the
business of providing duplicating services using photocopy

machines or other xerographic processes.

(b) "Commercial printing" means printing by one or more

common processes such as letterpress, lithography, gravure,

screen, or digital imaging, and includes related activities such

as binding, platemaking, prepress operation, cartographic

composition, and typesetting.

(c) "Contract for printing" means an oral or written
agreement for the purchase of printed materials produced by a

commercial printer.

(d) "Intangible property located at the premises of a
commercial printer" means intangible property of any kind owned
or licensed by a customer of the commercial printer and
furnished to the commercial printer for use in commercial

printing.

(e) "Printed material" means any tangible personal
property produced or processed by a commercial printer pursuant

to a contract for printing.

(f) "Related member" has the same meaning as in section
5733.042 of the Revised Code without regard to division (B) of

that section.

(2) Except as provided in divisions (D) (3) and (4) of this
section, a corporation not otherwise subject to the tax imposed
by section 5733.06 of the Revised Code for a tax year does not

become subject to that tax for the tax year solely by reason of
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any one or more of the following occurring in this state during

the taxable year that ends immediately prior to the tax year:

(a) Ownership by the corporation or a related member of
the corporation of tangible personal property or intangible
property located during all or any portion of the taxable year
or on the first day of the tax year at the premises of a
commercial printer with which the corporation or the
corporation's related member has a contract for printing with
respect to such property or the premises of a commercial
printer's related member with which the corporation or the
corporation's related member has a contract for printing with

respect to such property;

(b) Sales by the corporation or a related member of the
corporation of property produced at and shipped or distributed
from the premises of a commercial printer with which the
corporation or the corporation's related member has a contract
for printing with respect to such property or the premises of a
commercial printer's related member with which the corporation
or the corporation's related member has a contract for printing

with respect to such property;

(c) Activities of employees, officers, agents, or
contractors of the corporation or a related member of the
corporation on the premises of a commercial printer with which
the corporation or the corporation's related member has a
contract for printing or the premises of a commercial printer's
related member with which the corporation or the corporation's
related member has a contract for printing, where the activities
are directly and solely related to quality control,
distribution, or printing services, or any combination thereof,

performed by or at the direction of the commercial printer or
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the commercial printer's related member.

(3) The exemption under this division does not apply for a
taxable year to any corporation having on the first day of
January of the tax year or at any time during the taxable year
ending immediately preceding the first day of January of the tax
year a related member which, on the first day of January of the
tax year or during any portion of such taxable year of the
corporation, has nexus in or with this state under the
Constitution of the United States or holds a certificate of
compliance with the laws of this state authorizing it to do

business in this state.

(4) With respect to allowing the exemption under this
division, the tax commissioner shall be guided by the doctrines
of "economic reality," "sham transaction," "step transaction,"
and "substance over form." A corporation shall bear the burden
of establishing by a preponderance of the evidence that any
transaction giving rise to an exemption claimed under this
division did not have as a principal purpose the avoidance of
any portion of the tax imposed by section 5733.06 of the Revised
Code.

Application of the doctrines listed in division (D) (4) of

this section is not limited to this division.

Sec. 5733.12. (A) All payments received from the taxes
imposed under seetiems—section 5733.06 ape—5+33-—4+—0of the

Revised Code shall be credited to the general revenue fund.

(B) Except as otherwise provided under divisions (C) and
(D) of this section, an application to refund to the corporation
the amount of taxes imposed under section 5733.06 of the Revised

Code that are overpaid, paid illegally or erroneously, or paid
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on any illegal, erroneous, oOr excessive assessment, with
interest thereon as provided by section 5733.26 of the Revised

Code, shall be filed with the tax commissioner, on the form

prescribed by the commissioner, within three years from the date

of the illegal, erroneous, or excessive payment of the tax, or
within any additional period allowed by division (C) (2) of

section 5733.031, division (D) (2) of section 5733.067, or

division (A) of section 5733.11 of the Revised Code. For
purposes of division (B) of this section, any payment that the
applicant made before the due date or extended due date for

filing the report to which the payment relates shall be deemed

to have been made on the due date or extended due date.

On the filing of the refund application, the commissioner
shall determine the amount of refund to which the applicant is
entitled. If the amount is not less than that claimed the
commissioner shall certify the amount to the director of budget
and management and treasurer of state for payment from the tax
refund fund created by section 5703.052 of the Revised Code. If
the amount is less than that claimed, the commissioner shall

proceed in accordance with section 5703.70 of the Revised Code.
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+29—The credit allowed for financial institutions under

section 5733.45 of the Revised Code;

+33—(2) The credit for qualifying affiliated groups under
section 5733.068 of the Revised Code;

44— (3) The subsidiary corporation credit under section
5733.067 of the Revised Code;

+5+—(4) The credit for recycling and litter prevention

donations under section 5733.064 of the Revised Code;

+63+—(5) The credit for employers that enter into
agreements with child day-care centers under section 5733.36 of

the Revised Code;

+#+—(6) The credit for employers that reimburse employee

child care expenses under section 5733.38 of the Revised Code;

+83+—(7) The credit for maintaining railroad active grade
crossing warning devices under section 5733.43 of the Revised

Code;

+99—(8) The credit for purchases of lights and reflectors

under section 5733.44 of the Revised Code;

“36+—(9) The nonrefundable job retention credit under
division (B) of section 5733.0610 of the Revised Code;

43— (10) The second credit for purchases of new
manufacturing machinery and equipment under section 5733.33 of

the Revised Code;

++29—(11) The job training credit under section 5733.42 of

the Revised Code;

43— (12) The credit for qualified research expenses under
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section 5733.351 of the Revised Code; 1015
44— (13) The enterprise zone credit under section 5709.66 1016
of the Revised Code; 1017
“345+—(14) The credit for the eligible costs associated 1018
with a voluntary action under section 5733.34 of the Revised 1019
Code; 1020
+3+63—(15) The credit for employers that establish on-site 1021
child day-care centers under section 5733.37 of the Revised 1022
Code; 1023
+++H—(16) The ethanol plant investment credit under 1024
section 5733.46 of the Revised Code; 1025
48— (17) The credit for purchases of qualifying grape 1026
production property under section 5733.32 of the Revised Code; 1027
+3+53—(18) The export sales credit under section 5733.069 1028
of the Revised Code; 1029
4263—(19) The enterprise zone credits under section 1030
5709.65 of the Revised Code; 1031
“+249—(20) The credit for using Ohio coal under section 1032
5733.39 of the Revised Code; 1033
422+—(21) The credit for purchases of qualified low-income 1034
community investments under section 5733.58 of the Revised Code; 1035
423+—(22) The credit for small telephone companies under 1036
section 5733.57 of the Revised Code; 1037
4243+—(23) The credit for eligible nonrecurring 9-1-1 1038
charges under section 5733.55 of the Revised Code; 1039
25— (24) For tax year 2005, the credit for providing 1040

programs to aid the communicatively impaired under division (A) 1041
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of section 5733.56 of the Revised Code;

+26+—(25) The research and development credit under
section 5733.352 of the Revised Code;

2 —Fer—tax—years—2006—andsubsegquent—tax—years;,—the—
¥ c g 1o ] ] .
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428)+—(26) The refundable credit for rehabilitating a

historic building under section 5733.47 of the Revised Code;

42803—(27) The refundable jobs creation credit or job
retention credit under division (A) of section 5733.0610 of the

Revised Code;

+326)—(28) The refundable credit for tax withheld under
division (B) (2) of section 5747.062 of the Revised Code;

23)—(29) The refundable credit under section 5733.49 of
the Revised Code for losses on loans made to the Ohio venture
capital program under sections 150.01 to 150.10 of the Revised

Code;

32+—(30) For tax years 2006, 2007, and 2008, the
refundable credit allowable under division (B) of section

5733.56 of the Revised Code;

4+333—(31) The refundable motion picture production credit
under section 5733.59 of the Revised Code.

(B) For any credit except the refundable credits
enumerated in this section, the amount of the credit for a tax
year shall not exceed the tax due after allowing for any other
credit that precedes it in the order required under this
section. Any excess amount of a particular credit may be carried

forward if authorized under the section creating that credit.
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Sec. 5747.01. Except as otherwise expressly provided or
clearly appearing from the context, any term used in this
chapter that is not otherwise defined in this section has the
same meaning as when used in a comparable context in the laws of

the United States relating to federal income taxes—er—3fret—

as—ia—seetion—S5733—40—ef—+theRevised—-Ccoede. Any reference in this

chapter to the Internal Revenue Code includes other laws of the

United States relating to federal income taxes.
As used in this chapter:

(A) "Adjusted gross income" or "Ohio adjusted gross
income" means federal adjusted gross income, as defined and used
in the Internal Revenue Code, adjusted as provided in this

section:

(1) Add interest or dividends on obligations or securities
of any state or of any political subdivision or authority of any
state, other than this state and its subdivisions and

authorities.

(2) Add interest or dividends on obligations of any
authority, commission, instrumentality, territory, or possession
of the United States to the extent that the interest or
dividends are exempt from federal income taxes but not from

state income taxes.

(3) Deduct interest or dividends on obligations of the
United States and its territories and possessions or of any
authority, commission, or instrumentality of the United States
to the extent that the interest or dividends are included in
federal adjusted gross income but exempt from state income taxes

under the laws of the United States.
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1099

Deduct disability and survivor's benefits to the

(4)

extent included in federal adjusted gross income.

1100

1101

Deduct benefits under Title II of the Social Security

(5)

Act and tier 1 railroad retirement benefits to the extent

1102

1103

included in federal adjusted gross income under section 86 of

1104

the Internal Revenue Code.
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otherwise allowable as a deduction but that would have been
allowable as a deduction in computing federal adjusted gross
income for the taxable year, had the targeted jobs credit

allowed and determined under sections 38, 51, and 52 of the

Internal Revenue Code not been in effect.

48— (7) Deduct any interest or interest equivalent on
public obligations and purchase obligations to the extent that
the interest or interest equivalent is included in federal

adjusted gross income.

+99+—(8) Add any loss or deduct any gain resulting from the
sale, exchange, or other disposition of public obligations to
the extent that the loss has been deducted or the gain has been

included in computing federal adjusted gross income.

“363+—(9) Deduct or add amounts, as provided under section
5747.70 of the Revised Code, related to contributions to
variable college savings program accounts made or tuition units

purchased pursuant to Chapter 3334. of the Revised Code.

3+ (10) (a) Deduct, to the extent not otherwise allowable
as a deduction or exclusion in computing federal or Ohio
adjusted gross income for the taxable year, the amount the
taxpayer paid during the taxable year for medical care insurance
and qualified long-term care insurance for the taxpayer, the
taxpayer's spouse, and dependents. No deduction for medical care
insurance under division (A)43+H—(10) of this section shall be
allowed either to any taxpayer who is eligible to participate in
any subsidized health plan maintained by any employer of the
taxpayer or of the taxpayer's spouse, or to any taxpayer who is
entitled to, or on application would be entitled to, benefits
under part A of Title XVIII of the "Social Security Act," 49

Stat. 620 (1935), 42 U.S.C. 301, as amended. For the purposes of
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division (A)-4+4+>(10) (a) of this section, "subsidized health 1159
plan" means a health plan for which the employer pays any 1160
portion of the plan's cost. The deduction allowed under division 1161
(A)4+3(10) (a) of this section shall be the net of any related 1162
premium refunds, related premium reimbursements, or related 1163
insurance premium dividends received during the taxable year. 1164

(b) Deduct, to the extent not otherwise deducted or 1165
excluded in computing federal or Ohio adjusted gross income 1166
during the taxable year, the amount the taxpayer paid during the 1167
taxable year, not compensated for by any insurance or otherwise, 1168
for medical care of the taxpayer, the taxpayer's spouse, and 1169
dependents, to the extent the expenses exceed seven and one-half 1170
per cent of the taxpayer's federal adjusted gross income. 1171

(c) Deduct, to the extent not otherwise deducted or 1172
excluded in computing federal or Ohio adjusted gross income, any 1173
amount included in federal adjusted gross income under section 1174
105 or not excluded under section 106 of the Internal Revenue 1175
Code solely because it relates to an accident and health plan 1176
for a person who otherwise would be a "qualifying relative" and 1177
thus a "dependent" under section 152 of the Internal Revenue 1178
Code but for the fact that the person fails to meet the income 1179
and support limitations under section 152 (d) (1) (B) and (C) of 1180
the Internal Revenue Code. 1181

(d) For purposes of division (A)4#+4+)—(10) of this section, 1182
"medical care" has the meaning given in section 213 of the 1183
Internal Revenue Code, subject to the special rules, 1184
limitations, and exclusions set forth therein, and "qualified 1185
long-term care" has the same meaning given in section 7702B(c) 1186
of the Internal Revenue Code. Solely for purposes of divisions 1187

(A)43+3-(10) (a) and (c) of this section, "dependent" includes a 1188
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person who otherwise would be a "qualifying relative”" and thus a
"dependent" under section 152 of the Internal Revenue Code but
for the fact that the person fails to meet the income and
support limitations under section 152 (d) (1) (B) and (C) of the

Internal Revenue Code.

42> (11) (a) Deduct any amount included in federal adjusted
gross income solely because the amount represents a
reimbursement or refund of expenses that in any year the
taxpayer had deducted as an itemized deduction pursuant to
section 63 of the Internal Revenue Code and applicable United
States department of the treasury regulations. The deduction
otherwise allowed under division (A)432)>(11) (a) of this section
shall be reduced to the extent the reimbursement is attributable
to an amount the taxpayer deducted under this section in any

taxable year.

(b) Add any amount not otherwise included in Ohio adjusted
gross income for any taxable year to the extent that the amount
is attributable to the recovery during the taxable year of any
amount deducted or excluded in computing federal or Ohio

adjusted gross income in any taxable year.

+333—(12) Deduct any portion of the deduction described in
section 1341 (a) (2) of the Internal Revenue Code, for repaying
previously reported income received under a claim of right, that

meets both of the following requirements:

(a) It is allowable for repayment of an item that was
included in the taxpayer's adjusted gross income for a prior
taxable year and did not qualify for a credit under division (A)

or (B) of section 5747.05 of the Revised Code for that year;

(b) It does not otherwise reduce the taxpayer's adjusted
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gross income for the current or any other taxable year.

44— (13) Deduct an amount equal to the deposits made to,
and net investment earnings of, a medical savings account during
the taxable year, in accordance with section 3924.66 of the
Revised Code. The deduction allowed by division (A)43+4)>—(13) of
this section does not apply to medical savings account deposits
and earnings otherwise deducted or excluded for the current or
any other taxable year from the taxpayer's federal adjusted

gross income.

245> (14) (a) Add an amount equal to the funds withdrawn
from a medical savings account during the taxable year, and the
net investment earnings on those funds, when the funds withdrawn
were used for any purpose other than to reimburse an account
holder for, or to pay, eligible medical expenses, in accordance

with section 3924.66 of the Revised Code;

(b) Add the amounts distributed from a medical savings
account under division (A) (2) of section 3924.68 of the Revised

Code during the taxable year.
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an individual development account program established by a
county department of job and family services pursuant to
sections 329.11 to 329.14 of the Revised Code for the purpose of
matching funds deposited by program participants. On request of
the tax commissioner, the taxpayer shall provide any information
that, in the tax commissioner's opinion, is necessary to
establish the amount deducted under division (A)4+H—(15) of

this section.

“3+8+—(16) Beginning in taxable year 2001 but not for any
taxable year beginning after December 31, 2005, if the taxpayer
is married and files a joint return and the combined federal
adjusted gross income of the taxpayer and the taxpayer's spouse
for the taxable year does not exceed one hundred thousand
dollars, or if the taxpayer is single and has a federal adjusted
gross income for the taxable year not exceeding fifty thousand
dollars, deduct amounts paid during the taxable year for
qualified tuition and fees paid to an eligible institution for
the taxpayer, the taxpayer's spouse, or any dependent of the
taxpayer, who is a resident of this state and is enrolled in or
attending a program that culminates in a degree or diploma at an
eligible institution. The deduction may be claimed only to the
extent that qualified tuition and fees are not otherwise
deducted or excluded for any taxable year from federal or Ohio
adjusted gross income. The deduction may not be claimed for
educational expenses for which the taxpayer claims a credit

under section 5747.27 of the Revised Code.

“=59—(17) Add any reimbursement received during the
taxable year of any amount the taxpayer deducted under division
(A)43+8+—(16) of this section in any previous taxable year to the
extent the amount is not otherwise included in Ohio adjusted

gross income.
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426+(18) (a) (1) Subject to divisions (A)+4263-(18) (a) (iii),
(iv), and (v) of this section, add five-sixths of the amount of
depreciation expense allowed by subsection (k) of section 168 of
the Internal Revenue Code, including the taxpayer's
proportionate or distributive share of the amount of
depreciation expense allowed by that subsection to a pass-
through entity in which the taxpayer has a direct or indirect

ownership interest.

(ii) Subject to divisions (A)+4263-(18) (a) (iii), (iv), and
(v) of this section, add five-sixths of the amount of qualifying
section 179 depreciation expense, including the taxpayer's
proportionate or distributive share of the amount of qualifying
section 179 depreciation expense allowed to any pass-through
entity in which the taxpayer has a direct or indirect ownership

interest.

(iii) Subject to division (A)4263(18) (a) (v) of this
section, for taxable years beginning in 2012 or thereafter, if
the increase in income taxes withheld by the taxpayer is equal
to or greater than ten per cent of income taxes withheld by the
taxpayer during the taxpayer's immediately preceding taxable
year, "two-thirds" shall be substituted for "five-sixths" for
the purpose of divisions (A)+4263-(18) (a) (i) and (ii) of this

section.

(iv) Subject to division (A)4263(18) (a) (v) of this
section, for taxable years beginning in 2012 or thereafter, a
taxpayer is not required to add an amount under division (A)A426)—
(18) of this section if the increase in income taxes withheld by
the taxpayer and by any pass-through entity in which the
taxpayer has a direct or indirect ownership interest is equal to

or greater than the sum of (I) the amount of qualifying section
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179 depreciation expense and (II) the amount of depreciation
expense allowed to the taxpayer by subsection (k) of section 168
of the Internal Revenue Code, and including the taxpayer's
proportionate or distributive shares of such amounts allowed to

any such pass-through entities.

(v) If a taxpayer directly or indirectly incurs a net
operating loss for the taxable year for federal income tax
purposes, to the extent such loss resulted from depreciation
expense allowed by subsection (k) of section 168 of the Internal
Revenue Code and by qualifying section 179 depreciation expense,
"the entire”™ shall be substituted for "five-sixths of the" for
the purpose of divisions (A)+4263-(18) (a) (i) and (ii) of this

section.

The tax commissioner, under procedures established by the
commissioner, may waive the add-backs related to a pass-through
entity if the taxpayer owns, directly or indirectly, less than

five per cent of the pass-through entity.

(b) Nothing in division (A)4283+—(18) of this section shall
be construed to adjust or modify the adjusted basis of any

asset.

(c) To the extent the add-back required under division (A)
«265(18) (a) of this section is attributable to property
generating nonbusiness income or loss allocated under section
5747.20 of the Revised Code, the add-back shall be sitused to
the same location as the nonbusiness income or loss generated by
the property for the purpose of determining the credit under
division (A) of section 5747.05 of the Revised Code. Otherwise,
the add-back shall be apportioned, subject to one or more of the
four alternative methods of apportionment enumerated in section

5747.21 of the Revised Code.
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(d) For the purposes of division (A)+4263-(18) (a) (v) of this
section, net operating loss carryback and carryforward shall not
include the allowance of any net operating loss deduction
carryback or carryforward to the taxable year to the extent such
loss resulted from depreciation allowed by section 168 (k) of the
Internal Revenue Code and by the qualifying section 179

depreciation expense amount.

(e) For the purposes of divisions (A)+4269—(18) and 23—
(19) of this section:

(i) "Income taxes withheld" means the total amount
withheld and remitted under sections 5747.06 and 5747.07 of the

Revised Code by an employer during the employer's taxable year.

(1i) "Increase in income taxes withheld" means the amount
by which the amount of income taxes withheld by an employer
during the employer's current taxable year exceeds the amount of
income taxes withheld by that employer during the employer's

immediately preceding taxable year.

(1iii) "Qualifying section 179 depreciation expense" means
the difference between (I) the amount of depreciation expense
directly or indirectly allowed to a taxpayer under section 179
of the Internal Revised Code, and (II) the amount of
depreciation expense directly or indirectly allowed to the
taxpayer under section 179 of the Internal Revenue Code as that

section existed on December 31, 2002.

23 (19) (a) If the taxpayer was required to add an amount
under division (A)+4263-(18) (a) of this section for a taxable

year, deduct one of the following:

(i) One-fifth of the amount so added for each of the five

succeeding taxable years if the amount so added was five-sixths
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of qualifying section 179 depreciation expense or depreciation
expense allowed by subsection (k) of section 168 of the Internal

Revenue Code;

(1i) One-half of the amount so added for each of the two
succeeding taxable years if the amount so added was two-thirds

of such depreciation expense;

(iii) One-sixth of the amount so added for each of the six
succeeding taxable years if the entire amount of such

depreciation expense was so added.

(b) If the amount deducted under division (A)42H+-(19) (a)
of this section is attributable to an add-back allocated under
division (A)+426)+(18) (c) of this section, the amount deducted
shall be sitused to the same location. Otherwise, the add-back
shall be apportioned using the apportionment factors for the
taxable year in which the deduction is taken, subject to one or
more of the four alternative methods of apportionment enumerated

in section 5747.21 of the Revised Code.

(c) No deduction is available under division (A)+423-(19)
(a) of this section with regard to any depreciation allowed by
section 168 (k) of the Internal Revenue Code and by the
qualifying section 179 depreciation expense amount to the extent
that such depreciation results in or increases a federal net
operating loss carryback or carryforward. If no such deduction
is available for a taxable year, the taxpayer may carry forward
the amount not deducted in such taxable year to the next taxable
year and add that amount to any deduction otherwise available
under division (A)423r(19) (a) of this section for that next
taxable year. The carryforward of amounts not so deducted shall
continue until the entire addition required by division (A)-+426+

(18) (a) of this section has been deducted.
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22—(20) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, the amount the taxpayer received during the
taxable year as reimbursement for life insurance premiums under

section 5919.31 of the Revised Code.

23— (21) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, the amount the taxpayer received during the
taxable year as a death benefit paid by the adjutant general
under section 5919.33 of the Revised Code.

+243+—(22) Deduct, to the extent included in federal
adjusted gross income and not otherwise allowable as a deduction
or exclusion in computing federal or Ohio adjusted gross income
for the taxable year, military pay and allowances received by
the taxpayer during the taxable year for active duty service in
the United States army, air force, navy, marine corps, or coast
guard or reserve components thereof or the national guard. The
deduction may not be claimed for military pay and allowances
received by the taxpayer while the taxpayer is stationed in this

state.

25—(23) Deduct, to the extent not otherwise allowable as
a deduction or exclusion in computing federal or Ohio adjusted
gross income for the taxable year and not otherwise compensated
for by any other source, the amount of qualified organ donation
expenses incurred by the taxpayer during the taxable year, not
to exceed ten thousand dollars. A taxpayer may deduct qualified
organ donation expenses only once for all taxable years

beginning with taxable years beginning in 2007.
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For the purposes of division (A)425+—(23) of this section:

(a) "Human organ" means all or any portion of a human
liver, pancreas, kidney, intestine, or lung, and any portion of

human bone marrow.

(b) "Qualified organ donation expenses" means travel
expenses, lodging expenses, and wages and salary forgone by a
taxpayer in connection with the taxpayer's donation, while
living, of one or more of the taxpayer's human organs to another

human being.

+26)—(24) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, amounts received by the taxpayer as retired
personnel pay for service in the uniformed services or reserve
components thereof, or the national guard, or received by the
surviving spouse or former spouse of such a taxpayer under the
survivor benefit plan on account of such a taxpayer's death. If
the taxpayer receives income on account of retirement paid under
the federal civil service retirement system or federal employees
retirement system, or under any successor retirement program
enacted by the congress of the United States that is established
and maintained for retired employees of the United States
government, and such retirement income is based, in whole or in
part, on credit for the taxpayer's uniformed service, the
deduction allowed under this division shall include only that
portion of such retirement income that is attributable to the
taxpayer's uniformed service, to the extent that portion of such
retirement income is otherwise included in federal adjusted
gross income and is not otherwise deducted under this section.
Any amount deducted under division (A)-426+—(24) of this section

is not included in a taxpayer's adjusted gross income for the
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purposes of section 5747.055 of the Revised Code. No amount may
be deducted under division (A)426+—(24) of this section on the
basis of which a credit was claimed under section 5747.055 of

the Revised Code.

27— (25) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, the amount the taxpayer received during the
taxable year from the military injury relief fund created in

section 5902.05 of the Revised Code.

4283+—(26) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, the amount the taxpayer received as a veterans
bonus during the taxable year from the Ohio department of
veterans services as authorized by Section 2r of Article VIII,

Ohio Constitution.

25— (27) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, any income derived from a transfer agreement
or from the enterprise transferred under that agreement under

section 4313.02 of the Revised Code.

+36)3—(28) Deduct, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for
the taxable year, Ohio college opportunity or federal Pell grant
amounts received by the taxpayer or the taxpayer's spouse or
dependent pursuant to section 3333.122 of the Revised Code or 20
U.S.C. 1070a, et seg., and used to pay room or board furnished
by the educational institution for which the grant was awarded
at the institution's facilities, including meal plans
administered by the institution. For the purposes of this

division, receipt of a grant includes the distribution of a
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grant directly to an educational institution and the crediting

of the grant to the enrollee's account with the institution.

33 (29) (a) For taxable years beginning in 2015, deduct
from the portion of an individual's adjusted gross income that
is business income, to the extent not otherwise deducted or
excluded in computing federal or Ohio adjusted gross income for

the taxable year, the lesser of the following amounts:

(1) Seventy-five per cent of the individual's business

income;

(ii) Ninety-three thousand seven hundred fifty dollars for
each spouse if spouses file separate returns under section
5747.08 of the Revised Code or one hundred eighty-seven thousand

five hundred dollars for all other individuals.

(b) For taxable years beginning in 2016 or thereafter,
deduct from the portion of an individual's adjusted gross income
that is business income, to the extent not otherwise deducted or
excluded in computing federal adjusted gross income for the
taxable year, one hundred twenty-five thousand dollars for each
spouse i1f spouses file separate returns under section 5747.08 of
the Revised Code or two hundred fifty thousand dollars for all

other individuals.

(30) Add the taxpaver's proportionate share of any amounts

described in divisions (A) (2) (a), (b)), and (c) of section

5747.40 of the Revised Code to the extent that such amounts are

not otherwise included in federal adjusted gross income for the

taxable vyear.

(B) "Business income" means income, including gain or
loss, arising from transactions, activities, and sources in the

regular course of a trade or business and includes income, gain,
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or loss from real property, tangible property, and intangible
property if the acquisition, rental, management, and disposition
of the property constitute integral parts of the regular course
of a trade or business operation. "Business income" includes
income, including gain or loss, from a partial or complete
liquidation of a business, including, but not limited to, gain

or loss from the sale or other disposition of goodwill.

(C) "Nonbusiness income" means all income other than
business income and may include, but is not limited to,
compensation, rents and royalties from real or tangible personal
property, capital gains, interest, dividends and distributions,
patent or copyright royalties, or lottery winnings, prizes, and

awards.

(D) "Compensation" means any form of remuneration paid to

an employee for personal services.

(E) "Fiduciary" means a guardian, trustee, executor,
administrator, receiver, conservator, or any other person acting

in any fiduciary capacity for any individual, trust, or estate.

(F) "Fiscal year" means an accounting period of twelve

months ending on the last day of any month other than December.
(G) "Individual" means any natural person.

(H) "Internal Revenue Code" means the "Internal Revenue

Code of 1986," 100 Stat. 2085, 26 U.S.C.A. 1, as amended.

(I) "Resident" means any of the following, provided that
division (I) (3) of this section applies only to taxable years of

a trust beginning in 2002 or thereafter:

(1) An individual who is domiciled in this state, subject

to section 5747.24 of the Revised Code;
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(2) The estate of a decedent who at the time of death was
domiciled in this state. The domicile tests of section 5747.24
of the Revised Code are not controlling for purposes of division

(I) (2) of this section.

(3) A trust that, in whole or part, resides in this state.
If only part of a trust resides in this state, the trust is a

resident only with respect to that part.
For the purposes of division (I) (3) of this section:

(a) A trust resides in this state for the trust's current
taxable year to the extent, as described in division (I) (3) (d)
of this section, that the trust consists directly or indirectly,
in whole or in part, of assets, net of any related liabilities,
that were transferred, or caused to be transferred, directly or

indirectly, to the trust by any of the following:

(i) A person, a court, or a governmental entity or
instrumentality on account of the death of a decedent, but only
if the trust is described in division (I) (3) (e) (1) or (ii) of

this section;

(ii) A person who was domiciled in this state for the
purposes of this chapter when the person directly or indirectly
transferred assets to an irrevocable trust, but only if at least
one of the trust's qualifying beneficiaries is domiciled in this
state for the purposes of this chapter during all or some

portion of the trust's current taxable year;

(iii) A person who was domiciled in this state for the
purposes of this chapter when the trust document or instrument
or part of the trust document or instrument became irrevocable,
but only if at least one of the trust's qualifying beneficiaries

is a resident domiciled in this state for the purposes of this

Page 54

1544
1545
1546
1547

1548
1549
1550

1551

1552
1553
1554
1555
1556
1557

1558
1559
1560
1561

1562
1563
1564
1565
1566
1567

1568
1569
1570
1571
1572



Sub. S. B. No. 288
As Reported by the Senate Ways and Means Committee

chapter during all or some portion of the trust's current
taxable year. If a trust document or instrument became
irrevocable upon the death of a person who at the time of death
was domiciled in this state for purposes of this chapter, that
person i1s a person described in division (I) (3) (a) (iii) of this

section.

(b) A trust is irrevocable to the extent that the
transferor is not considered to be the owner of the net assets
of the trust under sections 671 to 678 of the Internal Revenue

Code.

(c) With respect to a trust other than a charitable lead
trust, "qualifying beneficiary" has the same meaning as
"potential current beneficiary" as defined in section 1361 (e) (2)
of the Internal Revenue Code, and with respect to a charitable
lead trust "qualifying beneficiary" is any current, future, or
contingent beneficiary, but with respect to any trust
"qualifying beneficiary" excludes a person or a governmental
entity or instrumentality to any of which a contribution would
qualify for the charitable deduction under section 170 of the

Internal Revenue Code.

(d) For the purposes of division (I) (3) (a) of this
section, the extent to which a trust consists directly or
indirectly, in whole or in part, of assets, net of any related
liabilities, that were transferred directly or indirectly, in
whole or part, to the trust by any of the sources enumerated in
that division shall be ascertained by multiplying the fair
market value of the trust's assets, net of related liabilities,

by the qualifying ratio, which shall be computed as follows:

(1) The first time the trust receives assets, the

numerator of the qualifying ratio is the fair market value of
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those assets at that time, net of any related liabilities, from
sources enumerated in division (I) (3) (a) of this section. The
denominator of the qualifying ratio is the fair market value of
all the trust's assets at that time, net of any related

liabilities.

(ii) Each subsequent time the trust receives assets, a
revised qualifying ratio shall be computed. The numerator of the
revised qualifying ratio is the sum of (1) the fair market value
of the trust's assets immediately prior to the subsequent
transfer, net of any related liabilities, multiplied by the
qualifying ratio last computed without regard to the subsequent
transfer, and (2) the fair market value of the subsequently
transferred assets at the time transferred, net of any related
liabilities, from sources enumerated in division (I) (3) (a) of
this section. The denominator of the revised qualifying ratio is
the fair market value of all the trust's assets immediately

after the subsequent transfer, net of any related liabilities.

(iii) Whether a transfer to the trust is by or from any of
the sources enumerated in division (I) (3) (a) of this section
shall be ascertained without regard to the domicile of the

trust's beneficiaries.

(e) For the purposes of division (I) (3) (a) (i) of this

section:

(1) A trust is described in division (I) (3) (e) (1) of this
section i1if the trust is a testamentary trust and the testator of
that testamentary trust was domiciled in this state at the time
of the testator's death for purposes of the taxes levied under

Chapter 5731. of the Revised Code.

(ii) A trust is described in division (I) (3) (e) (ii) of
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this section if the transfer is a qualifying transfer described
in any of divisions (I) (3) (f) (1) to (vi) of this section, the
trust is an irrevocable inter vivos trust, and at least one of
the trust's qualifying beneficiaries is domiciled in this state
for purposes of this chapter during all or some portion of the

trust's current taxable year.

(f) For the purposes of division (I) (3) (e) (ii) of this
section, a "qualifying transfer" is a transfer of assets, net of
any related liabilities, directly or indirectly to a trust, if

the transfer is described in any of the following:

(1) The transfer is made to a trust, created by the
decedent before the decedent's death and while the decedent was
domiciled in this state for the purposes of this chapter, and,
prior to the death of the decedent, the trust became irrevocable
while the decedent was domiciled in this state for the purposes

of this chapter.

(1i) The transfer is made to a trust to which the
decedent, prior to the decedent's death, had directly or
indirectly transferred assets, net of any related liabilities,
while the decedent was domiciled in this state for the purposes
of this chapter, and prior to the death of the decedent the
trust became irrevocable while the decedent was domiciled in

this state for the purposes of this chapter.

(1ii) The transfer is made on account of a contractual
relationship existing directly or indirectly between the
transferor and either the decedent or the estate of the decedent
at any time prior to the date of the decedent's death, and the
decedent was domiciled in this state at the time of death for
purposes of the taxes levied under Chapter 5731. of the Revised

Code.
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(iv) The transfer is made to a trust on account of a
contractual relationship existing directly or indirectly between
the transferor and another person who at the time of the
decedent's death was domiciled in this state for purposes of

this chapter.

(v) The transfer is made to a trust on account of the will
of a testator who was domiciled in this state at the time of the
testator's death for purposes of the taxes levied under Chapter

5731. of the Revised Code.

(vi) The transfer is made to a trust created by or caused
to be created by a court, and the trust was directly or
indirectly created in connection with or as a result of the
death of an individual who, for purposes of the taxes levied
under Chapter 5731. of the Revised Code, was domiciled in this

state at the time of the individual's death.

(g) The tax commissioner may adopt rules to ascertain the

part of a trust residing in this state.

(J) "Nonresident" means an individual or estate that is
not a resident. An individual who is a resident for only part of
a taxable year is a nonresident for the remainder of that

taxable year.

(K) "Pass_through entity" hao thc [SRe 1w LLlC(;\.LLJI_J.J\j @ yw) J‘_ll

4—of +the RevisedCode means a corporation that has

made an election under subchapter S of Chapter 1 of Subtitle A

of the Internal Revenue Code for its taxable year under that

code, or a partnership, limited liability company, or any other

person, other than an individual, trust, estate, or disregarded

entity, if the partnership, limited liability company, or other

person is not classified for federal income tax purposes as an
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association taxed as a corporation.

(L) "Return" means the notifications and reports required
to be filed pursuant to this chapter for the purpose of
reporting the tax due and includes declarations of estimated tax

when so required.

(M) "Taxable year" means the calendar year or the
taxpayer's fiscal year ending during the calendar year, or
fractional part thereof, upon which the adjusted gross income is

calculated pursuant to this chapter.

(N) "Taxpayer" means any person subject to the tax imposed

by section 5747.02 of the Revised Code or any pass-through
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5H4+-H88—required to file a return under section 5747.41 of the

Revised Code.

(O) "Dependents" means dependents as defined in the
Internal Revenue Code and as claimed in the taxpayer's federal
income tax return for the taxable year or which the taxpayer
would have been permitted to claim had the taxpayer filed a

federal income tax return.

(P) "Principal county of employment”" means, in the case of
a nonresident, the county within the state in which a taxpayer
performs services for an employer or, if those services are
performed in more than one county, the county in which the major

portion of the services are performed.

(Q) As used in sections 5747.50 to 5747.55 of the Revised

Code:

(1) "Subdivision" means any county, municipal corporation,

park district, or township.
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(2) "Essential local government purposes" includes all
functions that any subdivision is required by general law to
exercise, including like functions that are exercised under a

charter adopted pursuant to the Ohio Constitution.

(R) "Overpayment" means any amount already paid that
exceeds the figure determined to be the correct amount of the

tax.

(S) "Taxable income" or "Ohio taxable income" applies only
to estates and trusts, and means federal taxable income, as
defined and used in the Internal Revenue Code, adjusted as

follows:

(1) Add interest or dividends, net of ordinary, necessary,
and reasonable expenses not deducted in computing federal
taxable income, on obligations or securities of any state or of
any political subdivision or authority of any state, other than
this state and its subdivisions and authorities, but only to the
extent that such net amount is not otherwise includible in Ohio
taxable income and is described in either division (S) (1) (a) or

(b) of this section:

(a) The net amount is not attributable to the S portion of
an electing small business trust and has not been distributed to

beneficiaries for the taxable year;

(b) The net amount is attributable to the S portion of an

electing small business trust for the taxable year.

(2) Add interest or dividends, net of ordinary, necessary,
and reasonable expenses not deducted in computing federal
taxable income, on obligations of any authority, commission,
instrumentality, territory, or possession of the United States

to the extent that the interest or dividends are exempt from
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federal income taxes but not from state income taxes, but only
to the extent that such net amount is not otherwise includible
in Ohio taxable income and is described in either division (S)

(1) (a) or (b) of this section;

(3) Add the amount of personal exemption allowed to the

estate pursuant to section 642 (b) of the Internal Revenue Code;

(4) Deduct interest or dividends, net of related expenses
deducted in computing federal taxable income, on obligations of
the United States and its territories and possessions or of any
authority, commission, or instrumentality of the United States
to the extent that the interest or dividends are exempt from
state taxes under the laws of the United States, but only to the
extent that such amount is included in federal taxable income
and is described in either division (S) (1) (a) or (b) of this

section;

(5) Deduct the amount of wages and salaries, if any, not
otherwise allowable as a deduction but that would have been
allowable as a deduction in computing federal taxable income for
the taxable year, had the targeted jobs credit allowed under
sections 38, 51, and 52 of the Internal Revenue Code not been in
effect, but only to the extent such amount relates either to
income included in federal taxable income for the taxable year
or to income of the S portion of an electing small business

trust for the taxable year;

(6) Deduct any interest or interest equivalent, net of
related expenses deducted in computing federal taxable income,
on public obligations and purchase obligations, but only to the
extent that such net amount relates either to income included in
federal taxable income for the taxable year or to income of the

S portion of an electing small business trust for the taxable
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year;

(7) Add any loss or deduct any gain resulting from sale,
exchange, or other disposition of public obligations to the
extent that such loss has been deducted or such gain has been
included in computing either federal taxable income or income of
the S portion of an electing small business trust for the

taxable year;

(8) Except in the case of the final return of an estate,
add any amount deducted by the taxpayer on both its Ohio estate
tax return pursuant to section 5731.14 of the Revised Code, and
on its federal income tax return in determining federal taxable

income;

(9) (a) Deduct any amount included in federal taxable
income solely because the amount represents a reimbursement or
refund of expenses that in a previous year the decedent had
deducted as an itemized deduction pursuant to section 63 of the
Internal Revenue Code and applicable treasury regulations. The
deduction otherwise allowed under division (S) (9) (a) of this
section shall be reduced to the extent the reimbursement is
attributable to an amount the taxpayer or decedent deducted

under this section in any taxable year.

(b) Add any amount not otherwise included in Ohio taxable
income for any taxable year to the extent that the amount is
attributable to the recovery during the taxable year of any
amount deducted or excluded in computing federal or Ohio taxable
income in any taxable year, but only to the extent such amount

has not been distributed to beneficiaries for the taxable year.

(10) Deduct any portion of the deduction described in

section 1341 (a) (2) of the Internal Revenue Code, for repaying
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previously reported income received under a claim of right, that

meets both of the following requirements:

(a) It is allowable for repayment of an item that was
included in the taxpayer's taxable income or the decedent's
adjusted gross income for a prior taxable year and did not
of section

qualify for a credit under division (A) or (B)

5747.05 of the Revised Code for that year.

(b) It does not otherwise reduce the taxpayer's taxable
income or the decedent's adjusted gross income for the current

or any other taxable year.

(11)
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“+2)—Deduct any amount, net of related expenses deducted

in computing federal taxable income, that a trust is required to

report as farm income on its federal income tax return, but only
if the assets of the trust include at least ten acres of land
satisfying the definition of "land devoted exclusively to
agricultural use" under section 5713.30 of the Revised Code,
regardless of whether the land is valued for tax purposes as
such land under sections 5713.30 to 5713.38 of the Revised Code.

If the trust is a pass-through entity investor, section 5747.231
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of the Revised Code applies in ascertaining if the trust is
eligible to claim the deduction provided by division (S)-32—
(11) of this section in connection with the pass-through

entity's farm income.

Except for farm income attributable to the S portion of an
electing small business trust, the deduction provided by
division (S)43+2—(11) of this section is allowed only to the
extent that the trust has not distributed such farm income.
Division (S)43+23—(11) of this section applies only to taxable

years of a trust beginning in 2002 or thereafter.

+3)>—(12) Add the net amount of income described in
section 641 (c) of the Internal Revenue Code to the extent that

amount is not included in federal taxable income.

“+4)—(13) Add or deduct the amount the taxpayer would be
required to add or deduct under division (A)428+—(18) or +2+—
(19) of this section if the taxpayer's Ohio taxable income were
computed in the same manner as an individual's Ohio adjusted
gross income is computed under this section. In the case of a
trust, division (S)4343—(13) of this section applies only to any

of the trust's taxable years beginning in 2002 or thereafter.

(14) Add the taxpaver's proportionate share of any amounts

described in divisions (A) (2) (a) and (c) of section 5747.40 of

the Revised Code to the extent that such amounts are not

otherwise included in federal taxable income for the taxable

ear.

(T) "School district income" and "school district income

A

tax" have the same meanings as in section 5748.01 of the Revised

Code.

(U) As used in divisions (A) (8), (A) (9), (S) (6), and (S)
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(7) of this section, "public obligations," "purchase
obligations," and "interest or interest equivalent" have the

same meanings as in section 5709.76 of the Revised Code.

(V) "Limited liability company" means any limited
liability company formed under Chapter 1705. of the Revised Code

or under the laws of any other state.

(W) "Pass-through entity investor" or "investor" means any

person who, during any portion of a taxable year of a pass-
through entity, is a partner, member, shareholder, or equity

investor in that pass-through entity.

(X) "Banking day" has the same meaning as in section

1304.01 of the Revised Code.
(Y) "Month" means a calendar month.

(Z) "Quarter" means the first three months, the second
three months, the third three months, or the last three months

of the taxpayer's taxable year.

(AA) (1) "Eligible institution” means a state university or
state institution of higher education as defined in section
3345.011 of the Revised Code, or a private, nonprofit college,
university, or other post-secondary institution located in this
state that possesses a certificate of authorization issued by
the chancellor of higher education pursuant to Chapter 1713. of
the Revised Code or a certificate of registration issued by the
state board of career colleges and schools under Chapter 3332.

of the Revised Code.

(2) "Qualified tuition and fees" means tuition and fees
imposed by an eligible institution as a condition of enrollment
or attendance, not exceeding two thousand five hundred dollars

in each of the individual's first two years of post-secondary
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education. If the individual is a part-time student, "qualified
tuition and fees" includes tuition and fees paid for the
academic equivalent of the first two years of post-secondary
education during a maximum of five taxable years, not exceeding
a total of five thousand dollars. "Qualified tuition and fees"

does not include:

(a) Expenses for any course or activity involving sports,
games, or hobbies unless the course or activity is part of the

individual's degree or diploma program;

(b) The cost of books, room and board, student activity
fees, athletic fees, insurance expenses, or other expenses

unrelated to the individual's academic course of instruction;

(c) Tuition, fees, or other expenses paid or reimbursed
through an employer, scholarship, grant in aid, or other

educational benefit program.

(BB) (1) "Modified business income" means the business
income included in a trust's Ohio taxable income after such
taxable income is first reduced by the qualifying trust amount,

if any.

(2) "Qualifying trust amount" of a trust means capital
gains and losses from the sale, exchange, or other disposition
of equity or ownership interests in, or debt obligations of, a
qualifying investee to the extent included in the trust's Ohio
taxable income, but only if the following requirements are

satisfied:

(a) The book value of the qualifying investee's physical

assets in this state and everywhere, as of the last day of the

qualifying investee's fiscal or calendar year ending immediately

prior to the date on which the trust recognizes the gain or
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loss, 1s available to the trust.

(b) The requirements of section 5747.011 of the Revised
Code are satisfied for the trust's taxable year in which the

trust recognizes the gain or loss.

Any gain or loss that is not a qualifying trust amount is
modified business income, qualifying investment income, or

modified nonbusiness income, as the case may be.

(3) "Modified nonbusiness income" means a trust's Ohio
taxable income other than modified business income, other than
the qualifying trust amount, and other than qualifying
investment income, as defined in section 5747.012 of the Revised
Code, to the extent such qualifying investment income is not

otherwise part of modified business income.

(4) "Modified Ohio taxable income" applies only to trusts,
and means the sum of the amounts described in divisions (BB) (4)

(a) to (c) of this section:

(a) The fraction, calculated under section 5747.013, and
applying section 5747.231 of the Revised Code, multiplied by the

sum of the following amounts:
(1) The trust's modified business income;

(ii) The trust's qualifying investment income, as defined
in section 5747.012 of the Revised Code, but only to the extent
the qualifying investment income does not otherwise constitute
modified business income and does not otherwise constitute a

qualifying trust amount.

(b) The qualifying trust amount multiplied by a fraction,
the numerator of which is the sum of the book value of the

qualifying investee's physical assets in this state on the last
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day of the qualifying investee's fiscal or calendar year ending
immediately prior to the day on which the trust recognizes the
qualifying trust amount, and the denominator of which is the sum
of the book value of the qualifying investee's total physical
assets everywhere on the last day of the qualifying investee's
fiscal or calendar year ending immediately prior to the day on
which the trust recognizes the qualifying trust amount. If, for
a taxable year, the trust recognizes a qualifying trust amount
with respect to more than one qualifying investee, the amount
described in division (BB) (4) (b) of this section shall equal the
sum of the products so computed for each such qualifying

investee.

(c) (1) With respect to a trust or portion of a trust that
is a resident as ascertained in accordance with division (I) (3)

(d) of this section, its modified nonbusiness income.

(ii) With respect to a trust or portion of a trust that is
not a resident as ascertained in accordance with division (I) (3)
(d) of this section, the amount of its modified nonbusiness
income satisfying the descriptions in divisions (B) (2) to (5) of
section 5747.20 of the Revised Code, except as otherwise
provided in division (BB) (4) (c) (ii) of this section. With
respect to a trust or portion of a trust that is not a resident
as ascertained in accordance with division (I) (3) (d) of this
section, the trust's portion of modified nonbusiness income
recognized from the sale, exchange, or other disposition of a
debt interest in or equity interest in a section 5747.212
entity, as defined in section 5747.212 of the Revised Code,
without regard to division (A) of that section, shall not be
allocated to this state in accordance with section 5747.20 of
the Revised Code but shall be apportioned to this state in

accordance with division (B) of section 5747.212 of the Revised
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Code without regard to division (A) of that section.

If the allocation and apportionment of a trust's income
under divisions (BB) (4) (a) and (c) of this section do not fairly
represent the modified Ohio taxable income of the trust in this
state, the alternative methods described in division (C) of
section 5747.21 of the Revised Code may be applied in the manner

and to the same extent provided in that section.

(5) (a) Except as set forth in division (BB) (5) (b) of this
section, "qualifying investee" means a person in which a trust
has an equity or ownership interest, or a person or unit of
government the debt obligations of either of which are owned by
a trust. For the purposes of division (BB) (2) (a) of this section
and for the purpose of computing the fraction described in

division (BB) (4) (b) of this section, all of the following apply:

(1) If the qualifying investee is a member of a qualifying
controlled group on the last day of the qualifying investee's
fiscal or calendar year ending immediately prior to the date on
which the trust recognizes the gain or loss, then "qualifying
investee" includes all persons in the qualifying controlled

group on such last day.

(ii) If the qualifying investee, or if the qualifying
investee and any members of the qualifying controlled group of
which the qualifying investee is a member on the last day of the
qualifying investee's fiscal or calendar year ending immediately
prior to the date on which the trust recognizes the gain or
loss, separately or cumulatively own, directly or indirectly, on
the last day of the qualifying investee's fiscal or calendar
year ending immediately prior to the date on which the trust
recognizes the qualifying trust amount, more than fifty per cent

of the equity of a pass-through entity, then the qualifying
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investee and the other members are deemed to own the
proportionate share of the pass-through entity's physical assets
which the pass-through entity directly or indirectly owns on the
last day of the pass-through entity's calendar or fiscal year
ending within or with the last day of the qualifying investee's
fiscal or calendar year ending immediately prior to the date on

which the trust recognizes the qualifying trust amount.

(iii) For the purposes of division (BB) (5) (a) (iii) of this
section, "upper level pass-through entity" means a pass-through
entity directly or indirectly owning any equity of another pass-
through entity, and "lower level pass-through entity" means that

other pass-through entity.

An upper level pass-through entity, whether or not it is
also a qualifying investee, is deemed to own, on the last day of
the upper level pass-through entity's calendar or fiscal year,
the proportionate share of the lower level pass-through entity's
physical assets that the lower level pass-through entity
directly or indirectly owns on the last day of the lower level
pass-through entity's calendar or fiscal year ending within or
with the last day of the upper level pass-through entity's
fiscal or calendar year. If the upper level pass-through entity
directly and indirectly owns less than fifty per cent of the
equity of the lower level pass-through entity on each day of the
upper level pass-through entity's calendar or fiscal year in
which or with which ends the calendar or fiscal year of the
lower level pass-through entity and if, based upon clear and
convincing evidence, complete information about the location and
cost of the physical assets of the lower pass-through entity is
not available to the upper level pass-through entity, then
solely for purposes of ascertaining if a gain or loss

constitutes a qualifying trust amount, the upper level pass-
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through entity shall be deemed as owning no equity of the lower 2043
level pass-through entity for each day during the upper level 2044
pass-through entity's calendar or fiscal year in which or with 2045
which ends the lower level pass-through entity's calendar or 2046
fiscal year. Nothing in division (BB) (5) (a) (iii) of this section 2047
shall be construed to provide for any deduction or exclusion in 2048
computing any trust's Ohio taxable income. 2049

(b) With respect to a trust that is not a resident for the 2050
taxable year and with respect to a part of a trust that is not a 2051
resident for the taxable year, "qualifying investee" for that 2052
taxable year does not include a C corporation if both of the 2053
following apply: 2054

(i) During the taxable year the trust or part of the trust 2055
recognizes a gain or loss from the sale, exchange, or other 2056
disposition of equity or ownership interests in, or debt 2057
obligations of, the C corporation. 2058

(ii) Such gain or loss constitutes nonbusiness income. 2059

(6) "Available" means information is such that a person is 2060
able to learn of the information by the due date plus 2061
extensions, if any, for filing the return for the taxable year 2062
in which the trust recognizes the gain or loss. 2063

+eer—(7) "Qualifying controlled group"-—has—the—same— 2064
meaRtRrg—as—r—Section——57+33-04—eof+theRevised—Code _means a Jroup 2065
of two or more corporations each of which owns or controls 2066
directly, indirectly, or constructively through related 2067
interests more than fifty per cent of the capital stock with 2068
voting rights of one or more other corporations in the group or 2069
which has more than fifty per cent of its capital stock with 2070

voting rights owned or controlled directly, indirectly, or 2071
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constructively through related interest by one or more other

corporations in the group.

(CC) "Partnership" has the same meaning as in section

1776.01 of the Revised Code.

(DD) (1) "Related member"—has—the—samemeaning—as—in—

PN i
CIITT 7

o

S€et

304 2—of+theRevisedEede means any of the following

persons:

(a) A person that, with respect to the taxpayver during all

or any portion of the taxable vear, is a component member as

defined in section 1563 (b) of the Internal Revenue Code;

(b) An individual, or a member of the individual's family

enumerated in section 318 of the Internal Revenue Code, if the

individual and the members of the individual's family own,

directly, indirectly, beneficially, or constructively, in the

aggregate, at least fifty per cent of the value of the

taxpayver's outstanding stock or ownership interest;

(c) A stockholder, or a stockholder's partnership, estate,

trust, or corporation, if the stockholder and the stockholder's

partnerships, estates, trusts, and corporations own directly,

indirectly, beneficially, or constructively, in the aggregate,

at least fifty per cent of the value of the taxpayer's

outstanding stock;

(d) A corporation, or a party related to the corporation

in a manner that would require an attribution of stock from the

corporation to the party or from the party to the corporation,

if the taxpaver owns, directly, indirectly, beneficially, or

constructively, at least fiftyv per cent of the value of the

corporation's outstanding stock;

(e) A pass—-through entity, or a partner or member thereof,
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if the pass-through entity, partner, or member owns directly,

indirectly, beneficially, or constructively, in the aggregate,

at least fifty per cent of the value of the taxpaver's ownership

interest.

(2) The attribution rules of section 318 of the Internal

Revenue Code apply for purposes of determining whether the

ownership requirements in divisions (DD) (1) (b) to (e) of this

section have been met.

(EE) (1) For the purposes of division (EE) of this section:

(a) "Qualifying person" means any person other than a

qualifying corporation.

(b) "Qualifying corporation" means any person classified
for federal income tax purposes as an association taxable as a

corporation, except either of the following:

(i) A corporation that has made an election under
subchapter S, chapter one, subtitle A, of the Internal Revenue
Code for its taxable year ending within, or on the last day of,

the investor's taxable year;

(ii) A subsidiary that is wholly owned by any corporation
that has made an election under subchapter S, chapter one,
subtitle A of the Internal Revenue Code for its taxable year
ending within, or on the last day of, the investor's taxable

year.

(2) For the purposes of this chapter, unless expressly
stated otherwise, no qualifying person indirectly owns any asset

directly or indirectly owned by any qualifying corporation.

(FF) For purposes of this chapter and Chapter 5751. of the

Revised Code:
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(1) "Trust" does not include a qualified pre-income tax 2129
trust. 2130
(2) A "qualified pre-income tax trust" 1is any pre-income 2131
tax trust that makes a qualifying pre-income tax trust election 2132
as described in division (FF) (3) of this section. 2133
(3) A "qualifying pre-income tax trust election” is an 2134
election by a pre-income tax trust to subject to the tax imposed 2135
by section 5751.02 of the Revised Code the pre-income tax trust 2136
and all pass-through entities of which the trust owns or 2137
controls, directly, indirectly, or constructively through 2138
related interests, five per cent or more of the ownership or 2139
equity interests. The trustee shall notify the tax commissioner 2140
in writing of the election on or before April 15, 2006. The 2141
election, if timely made, shall be effective on and after 2142
January 1, 2006, and shall apply for all tax periods and tax 2143
years until revoked by the trustee of the trust. 2144
(4) A "pre-income tax trust" is a trust that satisfies all 2145
of the following requirements: 2146
(a) The document or instrument creating the trust was 2147
executed by the grantor before January 1, 1972; 2148
(b) The trust became irrevocable upon the creation of the 2149
trust; and 2150
(c) The grantor was domiciled in this state at the time 2151
the trust was created. 2152
(GG) "Uniformed services" has the same meaning as in 10 2153
U.S.C. 101. 2154
(HH) "Taxable business income" means the amount by which 2155

an individual's business income that is included in federal 2156
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adjusted gross income exceeds the amount of business income the
individual is authorized to deduct under division (A)-3H—(29)

of this section for the taxable year.

(ITI) "Distributive share" includes the sum of the income,

gain, expense, or loss of a disregarded entity or gqualified

subchapter S subsidiary.

(JJ) "Disregarded entity" means an entity that, for its

taxable vear, is by default, or has elected to be, disregarded

as an entity separate from its owner pursuant to 26 C.F.R.

301.7701-3.

Sec. 5747.012. This section applies for the purposes of
divisions (BB) (3) and (BB) (4) (a) (1ii) of section 5747.01 of the

Revised Code.
(A) As used in this section:

(1) (a) Except as set forth in division (A) (1) (b) of this
section, "qualifying investment income" means the portion of a

qualifying investment pass-through entity's net income

et b 1] + TSN P NN = RN NPV S N NS S S N S N
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oeran o ElE = I ERS SNE N E S PN 2+ o I £ oo~ ] PN NPT S~ Y
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] vy . c 4 o1 ¥’ 1 . 1 c

irnecome—fromother pass—threuggh—entities that is "investment

income" as defined in section 5747.221 of the Revised Code.

(b) (1) Notwithstanding division (A) (1) (a) of this section,
"qualifying investment income" does not include any part of the

qualifying investment pass-through entity's net capital gain
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which, after the application of section 5747.231 of the Revised
Code with respect to a trust, would also constitute a qualifying

trust amount.

(ii) Notwithstanding division (A) (1) (a) of this section,
"qualifying investment income" does not include any part of the
qualifying investment pass-through entity's net income
attributable to the portion of a distributive share of income
directly or indirectly from another pass-through entity to the
extent such portion constitutes the other pass-through entity's
net capital gain which, after the application of section
5747.231 of the Revised Code with respect to a trust, would also

constitute a qualifying trust amount.

(2) "Qualifying investment pass-through entity" means an

investment pass-through entity+ as defined in division (B) (3) of

section 5733-464—-5747.221 of the Revised Code, subject to the

following qualifications:

(a) "Forty per cent" shall be substituted for "ninety per
cent" wherever "ninety per cent" appears in—seetieonS57+33-40+—-of—
£he—Rewvised—cede that division.

(b) The pass-through entity must have been formed or
organized as an entity prior to June 5, 2002, and must exist as

a pass-through entity for all of the taxable year of the trust.

(c) The qualifying section 5747.012 trust or related
persons to the qualifying section 5747.012 trust must directly
or indirectly own at least five per cent of the equity of the
investment pass-through entity each day of the entity's fiscal
or calendar year ending within or with the last day of the

qualifying section 5747.012 trust's taxable year;

(d) During the investment pass-through entity's calendar
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or fiscal year ending within or with the last day of the
qualifying section 5747.012 trust's taxable year, the qualifying
section 5747.012 trust or related persons of or to the
qualifying section 5747.012 trust must, on each day of the
investment pass-through entity's year, own directly, or own
through equity investments in other pass-through entities, more
than sixty per cent of the equity of the investment pass-through

entity.

(B) "Qualifying section 5747.012 trust" means a trust

satisfying one of the following:

(1) The trust was created prior to, and was irrevocable

on, June 5, 2002; or

(2) If the trust was created after June 4, 2002, or if the
trust became irrevocable after June 4, 2002, then at least
eighty per cent of the assets transferred to the trust must have
been previously owned by related persons to the trust or by a
trust created prior to June 5, 2002, under which the creator did
not retain the power to change beneficiaries, amend the trust,
or revoke the trust. For purposes of division (B) (2) of this
section, the power to substitute property of equal value shall
not be considered to be a power to change beneficiaries, amend

the trust, or revoke the trust.

(C) For the purposes of this section, "related persons"
means the family of a qualifying individual beneficiary, as
defined in division (A) (5) of section 5747.011 of the Revised
Code. For the purposes of this division, "family" has the same
meaning as in division (A) (6) of section 5747.011 of the Revised

Code.

(D) For the purposes of applying divisions (A) (2) (c), (A)
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(2) (d), and (B) (2) of this section, the related persons or the
qualifying section 5747.012 trust, as the case may be, shall be
deemed to own the equity of the investment pass-through entity
after the application of division (B) of section 5747.011 of the

Revised Code.

(E) "Irrevocable" has the same meaning as in division (I)

(3) (b) of section 5747.01 of the Revised Code.

(F) Nothing in this section requires any item of income,
gain, or loss not satisfying the definition of qualifying
investment income to be treated as modified nonbusiness income.
Any item of income, gain, or loss that is not qualifying
investment income is modified business income, modified
nonbusiness income, or a qualifying trust amount, as the case

may be.

(G) For the purposes of this section, an investment in a

pass—-through entity shall be deemed to be an investment in an

intangible asset, and section 5747.231 of the Revised Code shall

not apply for the purpose of making the determinations required

by division (A) (2) of this section.

Sec. 5747.03. (A) All money eelleeted—under—this—echapter—

arising from the +asxes—impesedPby sectieon 54702 —-or 54741 —of

+theRevised—Ceode—taxes imposed by this chapter shall be credited

to the general revenue fund, except that the treasurer of state
shall, at the beginning of each calendar quarter, credit to the
Ohio political party fund, pursuant to section 3517.16 of the
Revised Code, an amount equal to the total dollar value realized
from the taxpayer exercise of the income tax checkoff option on

tax forms processed during the preceding calendar quarter.

(B) (1) Following the crediting of moneys pursuant to
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division (A) of this section, the remainder deposited in the
general revenue fund shall be distributed pursuant to division
(F) of section 321.24 and section 323.156 of the Revised Code;
to make subsidy payments to institutions of higher education
from appropriations to the Ohio board of regents; to support
expenditures for programs and services for the mentally ill,
mentally retarded, developmentally disabled, and elderly; for
primary and secondary education; for medical assistance; and for
any other purposes authorized by law, subject to the limitation
that at least fifty per cent of the income tax collected by the
state from the tax imposed by section 5747.02 of the Revised
Code shall be returned pursuant to Section 9 of Article XII,

Ohio Constitution.

(2) To ensure that such constitutional requirement is
satisfied the tax commissioner shall, on or before the thirtieth
day of June of each year, from the best information available to
the tax commissioner, determine and certify for each county to
the director of budget and management the amount of taxes
collected under this chapter from the tax imposed under section
5747.02 of the Revised Code during the preceding calendar year
that are required to be returned to the county by Section 9 of
Article XII, Ohio Constitution. The director shall provide for
payment from the general revenue fund to the county in the
amount, if any, that the sum of the amount so certified for that

county exceeds the sum of the following:

(a) The sum of the payments from the general revenue fund
for the preceding calendar year credited to the county's
undivided income tax fund pursuant to division (F) of section
321.24 and section 323.156 of the Revised Code or made directly
from the general revenue fund to political subdivisions located

in the county;
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(b) The sum of the amounts from the general revenue fund
distributed in the county during the preceding calendar year for
subsidy payments to institutions of higher education from
appropriations to the Ohio board of regents; for programs and
services for mentally ill, mentally retarded, developmentally
disabled, and elderly persons; for primary and secondary

education; and for medical assistance.

(c) In the case of payments made by the director under
this division in 2007, the total amount distributed to the
county during the preceding calendar year from the local
government fund and the local government revenue assistance
fund, and, in the case of payments made by the director under
this division in subsequent calendar years, the amount

distributed to the county from the local government fund;

(d) In the case of payments made by the director under
this division, the total amount distributed to the county during

the preceding calendar year from the public library fund.

Payments under this division shall be credited to the
county's undivided income tax fund, except that, notwithstanding
section 5705.14 of the Revised Code, such payments may be
transferred by the board of county commissioners to the county
general fund by resolution adopted with the affirmative vote of

two-thirds of the members thereof.

(C) All payments received in each month from taxes imposed
under Chapter 5748. of the Revised Code and any penalties or
interest thereon shall be paid into the school district income
tax fund, which is hereby created in the state treasury, except
that an amount equal to the following portion of such payments
shall be paid into the general school district income tax

administrative fund, which is hereby created in the state
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treasury:

(1) One and three-quarters of one per cent of those

received in fiscal year 1996;

(2) One and one-half per cent of those received in fiscal

year 1997 and thereafter.

Money in the school district income tax administrative
fund shall be used by the tax commissioner to defray costs
incurred in administering the school district's income tax,
including the cost of providing employers with information
regarding the rate of tax imposed by any school district. Any
moneys remaining in the fund after such use shall be deposited

in the school district income tax fund.

All interest earned on moneys in the school district

income tax fund shall be credited to the fund.

(D) (1) (a) Within thirty days of the end of each calendar
quarter ending on the last day of March, June, September, and
December, the director of budget and management shall make a
payment from the school district income tax fund to each school
district for which school district income tax revenue was
received during that quarter. The amount of the payment shall
equal the balance in the school district's account at the end of

that quarter.

(b) After a school district ceases to levy an income tax,
the director of budget and management shall adjust the payments
under division (D) (1) (a) of this section to retain sufficient
money in the school district's account to pay refunds. For the
calendar quarters ending on the last day of March and December
of the calendar year following the last calendar year the tax is

levied, the director shall make the payments in the amount
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required under division (D) (1) (a) of this section. For the
calendar quarter ending on the last day of June of the calendar
year following the last calendar year the tax is levied, the
director shall make a payment equal to nine-tenths of the
balance in the account at the end of that quarter. For the
calendar quarter ending on the last day of September of the
calendar year following the last calendar year the tax is
levied, the director shall make no payment. For the second and
succeeding calendar years following the last calendar year the
tax is levied, the director shall make one payment each year,
within thirty days of the last day of June, in an amount equal
to the balance in the district's account on the last day of

June.

(2) Moneys paid to a school district under this division
shall be deposited in its school district income tax fund. All
interest earned on moneys in the school district income tax fund
shall be apportioned by the tax commissioner pro rata among the
school districts in the proportions and at the times the

districts are entitled to receive payments under this division.

Sec. 5747.08. An annual return with respect to the tax
imposed by section 5747.02 of the Revised Code and each tax
imposed under Chapter 5748. of the Revised Code shall be made by
every taxpayer for any taxable year for which the taxpayer is
liable for the tax imposed by that section or under that
chapter, unless the total credits allowed under division (E) of
section 5747.05 and divisions (F) and (G) of section 5747.055 of
the Revised Code for the year are equal to or exceed the tax
imposed by section 5747.02 of the Revised Code, in which case no
return shall be required unless the taxpayer is liable for a tax

imposed pursuant to Chapter 5748. of the Revised Code.
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(A) If an individual is deceased, any return or notice

required of that individual under this chapter shall be made and

filed by that decedent's executor, administrator, or other

person charged with the property of that decedent.

(B) If an individual is unable to make a return or notice
required by this chapter, the return or notice required of that
individual shall be made and filed by the individual's duly
authorized agent, guardian, conservator, fiduciary, or other
person charged with the care of the person or property of that

individual.

(C) Returns or notices required of an estate or a trust

shall be made and filed by the fiduciary of the estate or trust.
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threugh—entityeteetingteo—file—+thesinglte—retuyrnas- Returns or

notices reqguired of a pass—-through entity shall be made and

filed pursuant to sections 5747.40 to 5747.

44 of the Revised

Code.

(E) If a husband and wife file a joint federal income tax

return for a taxable year, they shall file
this section for that taxable year,

joint and several, but,

a joint return under

and their liabilities are

if the federal income tax liability of

either spouse is determined on a separate federal income tax

return,

they shall file separate returns under this section.

If either spouse is not required to file a federal income

tax return and either or both are required
pursuant to this chapter,
joint returns,
are separate or joint and several.
separate returns pursuant to this chapter,
taxpayer's own exemption, but not both, as
section 5747.02 of the Revised Code on the

return.

(F)

Each return or notice required to

section shall contain the signature of the

and, pursuant to that election,

to file a return

they may elect to file separate or

their liabilities

If a husband and wife file

each must claim the
authorized under

taxpayer's own

be filed under this

taxpayer or the

taxpayer's duly authorized agent and of the person who prepared

the return for the taxpayer,

social security number.

and shall include the taxpayer's

Each return shall be verified by a
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declaration under the penalties of perjury. The tax commissioner
shall prescribe the form that the signature and declaration

shall take.

(G) Each return or notice required to be filed under this
section shall be made and filed as required by section 5747.04
of the Revised Code, on or before the fifteenth day of April of
each year, on forms that the tax commissioner shall prescribe,
together with remittance made payable to the treasurer of state
in the combined amount of the state and all school district

income taxes shown to be due on the form.

Upon good cause shown, the commissioner may extend the
period for filing any notice or return required to be filed
under this section and may adopt rules relating to extensions.
If the extension results in an extension of time for the payment
of any state or school district income tax liability with
respect to which the return is filed, the taxpayer shall pay at
the time the tax liability is paid an amount of interest
computed at the rate per annum prescribed by section 5703.47 of
the Revised Code on that liability from the time that payment is
due without extension to the time of actual payment. Except as
provided in section 5747.132 of the Revised Code, in addition to
all other interest charges and penalties, all taxes imposed
under this chapter or Chapter 5748. of the Revised Code and
remaining unpaid after they become due, except combined amounts
due of one dollar or less, bear interest at the rate per annum
prescribed by section 5703.47 of the Revised Code until paid or
until the day an assessment is issued under section 5747.13 of

the Revised Code, whichever occurs first.

If the commissioner considers it necessary in order to

ensure the payment of the tax imposed by section 5747.02 of the
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Revised Code or any tax imposed under Chapter 5748. of the
Revised Code, the commissioner may require returns and payments

to be made otherwise than as provided in this section.

To the extent that any provision in this division
conflicts with any provision in section 5747.026 of the Revised

Code, the provision in that section prevails.

(H) The amounts withheld by an employer pursuant to
section 5747.06 of the Revised Code, a casino operator pursuant
to section 5747.063 of the Revised Code, or a lottery sales
agent pursuant to section 5747.064 of the Revised Code shall be
allowed to the recipient of the compensation casino winnings, or
lottery prize award as credits against payment of the
appropriate taxes imposed on the recipient by section 5747.02

and under Chapter 5748. of the Revised Code.

(I) T £ PP S SNV D 3
T o paoo Ccliirtoaglr CIrcT
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+F—The tax commissioner shall ensure that each return
required to be filed under this section includes a box that the
taxpayer may check to authorize a paid tax preparer who prepared
the return to communicate with the department of taxation about
matters pertaining to the return. The return or instructions
accompanying the return shall indicate that by checking the box
the taxpayer authorizes the department of taxation to contact
the preparer concerning questions that arise during the
processing of the return and authorizes the preparer only to
provide the department with information that is missing from the
return, to contact the department for information about the
processing of the return or the status of the taxpayer's refund
or payments, and to respond to notices about mathematical
errors, offsets, or return preparation that the taxpayer has

received from the department and has shown to the preparer.

3—(J) The tax commissioner shall permit individual
taxpayers to instruct the department of taxation to cause any
refund of overpaid taxes to be deposited directly into a
checking account, savings account, or an individual retirement
account or individual retirement annuity, or preexisting college
savings plan or program account offered by the Ohio tuition
trust authority under Chapter 3334. of the Revised Code, as
designated by the taxpayer, when the taxpayer files the annual

return required by this section electronically.

+>—(K) The tax commissioner may adopt rules to administer

this section.

Sec. 5747.082. (A) As used in this section:
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(1) "Electronic technology" means electronic technology
acceptable to the tax commissioner under division (B) of this

section.

(2) "Original tax return" means any report, return, or
other tax document required to be filed under this chapter for
the purpose of reporting the taxes due under, and withholdings
required by, this chapter. "Original tax return" does not
include an amended return or any declaration or form required by

or filed in connection with section 5747.09 of the Revised Code.

"
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Raosza o O~ A
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+4—"Tax return preparer" means any person that operates a
business that prepares, or directly or indirectly employs
another person to prepare, for a taxpayer an original tax return
in exchange for compensation or remuneration from the taxpayer
or the taxpayer's related member. With respect to the
preparation of a return or application for refund under this
chapter, "tax return preparer" does not include an individual

who performs only one or more of the following activities:

(a) Furnishes typing, reproducing, or other mechanical

assistance;

(b) Prepares an application for refund or a return on
behalf of an employer by whom the individual is regularly and
continuously employed, or on behalf of an officer or employee of

that employer;

(c) Prepares as a fiduciary an application for refund or a

return;

(d) Prepares an application for refund or a return for a

taxpayer 1in response to a notice of deficiency issued to the
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taxpayer or the taxpayer's related member, or in response to a 2657
waiver of restriction after the commencement of an audit of the 2658
taxpayer or the taxpayer's related member. 2659

(B) Divisions (C) and (D) of this section apply to the 2660
filing of original tax returns that are due in a calendar year 2661
only if the tax commissioner, by the last day of the calendar 2662
year immediately preceding the calendar year in which such 2663
returns are due, has published on the department of taxation's 2664
official internet web site at least one method of electronic 2665
technology acceptable to the commissioner for filing such 2666
returns. 2667

(C) A tax return preparer that prepares more than seventy- 2668
five original tax returns during any calendar year that ends 2669
before January 1, 2013, or that prepares more than eleven 2670
original tax returns during any calendar year that begins on or 2671
after January 1, 2013, shall use electronic technology to file 2672
with the tax commissioner all original tax returns prepared by 2673
the tax return preparer. This division does not apply to a tax 2674
return preparer in any calendar year that ends before January 1, 2675
2013, if, during the previous calendar year, the tax return 2676
preparer prepared no more than twenty-five original tax returns. 2677
This division does not apply to a tax return preparer in any 2678
calendar year that begins on or after January 1, 2013, if, 2679
during the previous calendar year, the tax return preparer 2680
prepared not more than ten original tax returns. 2681

(D) If a tax return preparer required by this section to 2682
submit original tax returns by electronic technology files an 2683
original tax return by some means other than by electronic 2684
technology, the tax commissioner shall impose a penalty of fifty 2685

dollars for each return, in excess of seventy-five in calendar 2686
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year 2010, 2011, or 2012, or in excess of eleven in any calendar 2687
year thereafter, that is not filed by electronic technology. 2688
Upon good cause shown by the tax return preparer, the tax 2689
commissioner may waive all or any portion of the penalty or may 2690
refund all or any portion of the penalty the tax return preparer 2691
has paid. 2692

Sec. 5747.11. (A) The tax commissioner shall refund *e— 2693
mpleoyers—eauatifying—entities;—or taxpayers—Subjeet—+teo—a—+t= 2694
imposed—uander seetion 573341574702 ——er 574741l —or Chapter 2695
574 8—ef +the Revised Cede—the—amount—oef—any overpayment of sweh— 2696
the tax_imposed under this chapter or Chapter 5748. of the 2697
Revised Code. 2698

(B) Execept—as—otherwise—provided—gader—divisions—(br—and 2699
F—ef—+this——sectieon;—appticatiens—Applications for refund shall 2700
be filed with the tax commissioner, on the form prescribed by 2701
the commissioner, within four years from the date of the 2702
illegal, erroneous, or excessive payment of the tax, or within 2703
any additional period allowed by division (B) (3) (b) of section 2704
5747.05, division (B) of section 5747.10, or division (A) of 2705
section 5747.13+—erdivisieon—+{ter—eof section—5/47+45 of the 2706
Revised Code. 2707

On filing of the refund application, the commissioner 2708
shall determine the amount of refund due and, if that amount 2709
exceeds one dollar, certify such amount to the director of 2710
budget and management and treasurer of state for payment from 2711
the tax refund fund created by section 5703.052 of the Revised 2712
Code. Payment shall be made as provided in division (C) of 2713
section 126.35 of the Revised Code. 2714

(C)43> Interest shall be allowed and paid at the rate per 2715
annum prescribed by section 5703.47 of the Revised Code on 2716
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amounts refunded with respect to the tax imposed under seetien—

574702 —-er—this chapter or Chapter 5748. of the Revised Code

from the date of the overpayment until the date of the refund of
the overpayment, except that if any overpayment is refunded
within ninety days after the final filing date of the annual
return or ninety days after the return is filed, whichever is

later, no interest shall be allowed on such overpayment. If the
overpayment results from the carryback of a net operating loss
or net capital loss to a previous taxable year, the overpayment
is deemed not to have been made prior to the filing date,
including any extension thereof, for the taxable year in which
the net operating loss or net capital loss arises. For purposes
of the payment of interest on overpayments, no amount of tax,
for any taxable year, shall be treated as having been paid

before the date on which the tax return for that year was due

without regard to any extension of time for filing such return.
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by section 5747.02 or under Chapter 5748. of the Revised Code
and fails to remit the tax as required by law, or fails to
collect the tax, the employer is personally liable for any
amount collected that the employer fails to remit, or any amount
that the employer fails to collect. If any taxpayer fails to
file a return or fails to pay the tax imposed by section 5747.02
or under Chapter 5748. of the Revised Code, the taxpayer is

personally liable for the amount of the tax.

If any employer+ or taxpayer—er—suatifyingentity

%5

required to file a return under this chapter fails to file the
return within the time prescribed, files an incorrect return,
fails to remit the full amount of the taxes due for the period
covered by the return, or fails to remit any additional tax due
as a result of a reduction in the amount of the credit allowed
under division (B) of section 5747.05 of the Revised Code
together with interest on the additional tax within the time
prescribed by that division, the tax commissioner may make an
assessment against any person liable for any deficiency for the
period for which the return is or taxes are due, based upon any

information in the commissioner's possession.

An assessment issued against either the employer or the
taxpayer pursuant to this section shall not be considered an
election of remedies or a bar to an assessment against the other
for failure to report or pay the same tax. No assessment shall
be issued against any person if the tax actually has been paid

by another.

No assessment shall be made or issued against an employers—

or taxpayer—er—guatifying—entity more than four years after the

final date the return subject to assessment was required to be

filed or the date the return was filed, whichever is later.
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However, the commissioner may assess any balance due as the

result of a reduction in the credit allowed under section
5747.65 or division

(B) of section 5747.05 of the Revised Code,

including applicable penalty and interest+. Any such balance

shall be assessed within four years of the date on which the

taxpayer reports a change dm—eithertheportien—of+the—
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affecting the taxpaver's (B)
(3)

the Revised Code, as

liability as required by division

of section 5747.05 or division (D) (2) of section 5747.65 of

applicable. Such time limits may be

extended if both the

employers_or taxpayers

or—auattfying—entity
and the commissioner consent in writing to the extension or if
an agreement waiving or extending the time limits has been
entered into pursuant to section 122.171 of the Revised Code.
Any such extension shall extend the four-year time limit in
(B)

division of section 5747.11 of the Revised Code for the same

period of time. There shall be no bar or limit to an assessment
against an employer for taxes withheld from employees and not

remitted to the state,
ggatifying——entity that fails to file a return subject to

assessment as required by this chapter,

against an employer+ or taxpayer—er—

or against an employers—

or taxpayers +£y that files a fraudulent

return.

The commissioner shall give the party assessed written
notice of the assessment in the manner provided in section
5703.37 of the Revised Code. With the notice, the commissioner
shall provide instructions on how to petition for reassessment

and request a hearing on the petition.
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(B) Unless the party assessed files with the tax
commissioner within sixty days after service of the notice of
assessment, either personally or by certified mail, a written
petition for reassessment, signed by the party assessed or that
party's authorized agent having knowledge of the facts, the
assessment becomes final, and the amount of the assessment is
due and payable from the party assessed to the commissioner with
remittance made payable to the treasurer of state. The petition
shall indicate the objections of the party assessed, but
additional objections may be raised in writing if received by
the commissioner prior to the date shown on the final
determination. If the petition has been properly filed, the
commissioner shall proceed under section 5703.60 of the Revised

Code.

(C) After an assessment becomes final, if any portion of
the assessment remains unpaid, including accrued interest, a
certified copy of the tax commissioner's entry making the
assessment final may be filed in the office of the clerk of the
court of common pleas in the county in which the employer's+ or
taxpayer ' s—er—euatifying—entityls place of business is located
or the county in which the party assessed resides. If the party
assessed is not a resident of this state, the certified copy of
the entry may be filed in the office of the clerk of the court

of common pleas of Franklin county.

Immediately upon the filing of the entry, the clerk shall
enter a judgment against the party assessed in the amount shown

on the entry. The judgment shall be filed by the clerk in—eme—of—

two—oose—teafPbeooks _the official records, eme—entitied—under

the title of "special judgments for state and school district

income taxesy'—and—the—other—entitied'speeciat—udgments—Ffor—
guatifyingentity—+tastes." The judgment shall have the same
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effect as other judgments. Execution shall issue upon the
judgment upon the request of the tax commissioner, and all laws
applicable to sales on execution shall apply to sales made under

the judgment.

If the assessment is not paid in its entirety within sixty
days after the assessment was issued, the portion of the
assessment consisting of tax due shall bear interest at the rate
per annum prescribed by section 5703.47 of the Revised Code from
the day the tax commissioner issues the assessment until it is
paid or until it is certified to the attorney general for
collection under section 131.02 of the Revised Code, whichever
comes first. If the unpaid portion of the assessment is
certified to the attorney general for collection, the entire
unpaid portion of the assessment shall bear interest at the rate
per annum prescribed by section 5703.47 of the Revised Code from
the date of certification until the date it is paid in its
entirety. Interest shall be paid in the same manner as the tax
and may be collected by the issuance of an assessment under this

section.

(D) All money collected under this section shall be
considered as revenue arising from the taxes imposed by this
chapter or Chapter 5#33——e¥—5748. of the Revised Code, as

appropriate.

(E) If the party assessed files a petition for
reassessment under division (B) of this section, the person, on
or before the last day the petition may be filed, shall pay the
assessed amount, including assessed interest and assessed

penalties, if any of the following conditions exists:

(1) The person files a tax return reporting Ohio adjusted

gross income, less the exemptions allowed by section 5747.025 of
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the Revised Code, in an amount less than one cent, and the
reported amount is not based on the computations required under
division (A) of section 5747.01 or section 5747.025 of the

Revised Code.

(2) The person files a tax return that the tax
commissioner determines to be incomplete, false, fraudulent, or

frivolous.

(3) The person fails to file a tax return, and the basis

for this failure is not either of the following:

(a) An assertion that the person has no nexus with this

state;

(b) The computations required under division (A) of
section 5747.01 of the Revised Code or the application of
credits allowed under this chapter has the result that the

person's tax liability is less than one dollar and one cent.

(F) Notwithstanding the fact that a petition for
reassessment is pending, the petitioner may pay all or a portion
of the assessment that is the subject of the petition. The
acceptance of a payment by the treasurer of state does not
prejudice any claim for refund upon final determination of the

petition.

If upon final determination of the petition an error in
the assessment is corrected by the tax commissioner, upon
petition so filed or pursuant to a decision of the board of tax
appeals or any court to which the determination or decision has
been appealed, so that the amount due from the party assessed
under the corrected assessment is less than the portion paid,
there shall be issued to the petitioner or to the petitioner's

assigns or legal representative a refund in the amount of the
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overpayment as provided by section 5747.11 of the Revised Code,
with interest on that amount as provided by such section,

subject to section 5747.12 of the Revised Code.

Sec. 5747.132. (A) As used in this section:

(1) "Qualifying taxpayer" means a taxpayer+ or employer—
(2) "Qualifying refund overpayment" means an amount

received by a qualifying taxpayer in excess of a refund or
request for payment claimed or made by or on behalf of the
qualifying taxpayer on a return, report, or other document filed

with the tax commissioner.

(B) A qualifying taxpayer is not liable for any interest
or penalty with respect to the repayment of a qualifying refund
overpayment i1f the taxpayer pays the entire amount of the
overpayment to the tax commissioner not later than thirty days
after the taxpayer receives an assessment for it. If the
taxpayer does not pay the entire amount of the overpayment to
the commissioner within the time prescribed by this section,
interest shall accrue on the amount of the deficiency pursuant
to section 5747.13 of the Revised Code from the day the

commissioner issues the assessment until the deficiency is paid.

Sec. 5747.14. If the tax commissioner finds that an

employer—euatifying——entity,- or taxpayer liable for any tax

imposed under seetien—5733-431—this chapter+ or Chapter 5748. of
the Revised Code is about to depart from the state, to remove
the employer's—eatifying—entitylssy or taxpayer's property
therefrom, to conceal the employer's—egatifying—enptitylsy Or
taxpayer's self or the employer's—eratifying—entitylsy or

taxpayer's property, or to do any other act tending to prejudice
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or render wholly or partly ineffectual proceedings to collect
such tax, unless such proceedings are brought without delay, or

if the commissioner believes that the collection of the amount

due from any employer—egatifying——entityy or taxpayer will be
jeopardized by delay, the commissioner shall give notice of such
findings to such employer—egatifying——entityr or taxpayer
together with the demand for an immediate return and immediate
payment of such tax, with an assessment and penalty, if
applicable as provided in section 5747.13 of the Revised Code,
whereupon such tax shall become immediately due and payable. In
such cases the commissioner may immediately file the
commissioner's entry with the clerk of the court of common pleas
in the same manner and with the same effect as provided in

section 5747.13 of the Revised Code, provided that if such

employer—eauatifying—entity, or taxpayer, within five days from
notice of the assessment, furnishes evidence satisfactory to the
commissioner, under the rules prescribed by the commissioner,
that the employer—ewatifying—entityy or taxpayer i1s not in
default in making returns or paying or collecting any tax
prescribed by this chapter or that the employer—egatifyine—
ettty or taxpayer will duly return and pay, or post bond
satisfactory to the commissioner conditioned upon payment of the
tax finally determined to be due, such tax shall not be payable
prior to the time and manner otherwise fixed for payment under
section 5747.13 of the Revised Code, and the person assessed
shall be restored to the rights granted the person under such
section. Upon satisfaction of the assessment the commissioner
shall order the bond canceled, securities released, and judgment

vacated.

Sec. 5747.15. (A) In addition to any other penalty imposed
by this chapter or Chapter 5703. of the Revised Code, the
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following penalties shall apply:

(1) If a taxpayer—ewatifying—entityr or employer required
to file any report or return, including an informational notice,
report, or return, under this chapter fails to make and file the
report or return within the time prescribed, including any
extensions of time granted by the tax commissioner, a penalty
may be imposed not exceeding the greater of fifty dollars per
month or fraction of a month, not to exceed five hundred
dollars, or five per cent per month or fraction of a month, not
to exceed fifty per cent, of the sum of the taxes required to be
shown on the report or return, for each month or fraction of a
month elapsing between the due date, including extensions of the

due date, and the date on which filed.

(2) If a taxpayer fails to pay any amount of tax required

to be paid under—seetieonr——S7+334+—or—Chapters——5S+4+—or this
chapter or Chapter 5748. of the Revised Code, except estimated

tax under section 5747.09 er—5H47-43—0of the Revised Code, by the
dates prescribed for payment, a penalty may be imposed not
exceeding twice the applicable interest charged under division
(G) of section 5747.08 of the Revised Code for the delinquent

payment.

(3)4=>r If an employer fails to pay any amount of tax
imposed by section 5747.02 of the Revised Code and required to
be paid under this chapter by the dates prescribed for payment,
a penalty may be imposed not exceeding the sum of ten per cent
of the delinquent payment plus twice the interest charged under
division (F) (5) of section 5747.07 of the Revised Code for the

delinquent payment.
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(4)4a> If an employer withholds from employees the tax
imposed by section 5747.02 of the Revised Code and fails to
remit the tax withheld to the state as required by this chapter
on or before the dates prescribed for payment, a penalty may be

imposed not exceeding fifty per cent of the delinquent payment.
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(5) If a taxpayer—egatifying—entitys or employer files
what purports to be a return required by this chapter that does
not contain information upon which the substantial correctness
of the return may be judged or contains information that on its
face indicates that the return is substantially incorrect, and
the filing of the return in that manner is due to a position
that is frivolous or a desire that is apparent from the return
to delay or impede the administration of the tax levied by

seetieon—5+33-41—5747-02——+er57474++ this chapter or Chapter

5748. of the Revised Code, a penalty of up to five hundred

dollars may be imposed.

(6) If a taxpayer er—suwatifying—entitymakes a fraudulent

attempt to evade the reporting or payment of the tax required to
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be shown on any return required under this chapter, a penalty
may be imposed not exceeding the greater of one thousand dollars
or one hundred per cent of the tax required to be shown on the

return.

(7) If any person makes a false or fraudulent claim for a
refund under this chapter, a penalty may be imposed not
exceeding the greater of one thousand dollars or one hundred per
cent of the claim. The penalty imposed under division (A) (7) of
this section, any refund issued on the claim, and interest on
any refund from the date of the refund, may be assessed under
section 5747.13 of the Revised Code as tax, penalty, or interest

imposed under—seetieon—5+33-4

He
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N + 1 3 3 £ 1o 1 +
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regard to any time limitation for the assessment imposed by

division (A) of section 5747.13 of the Revised Code.

(B) For purposes of this section, the taxes required to be
shown on the return shall be reduced by the amount of any part
of the taxes paid on or before the date, including any

extensions of the date, prescribed for filing the return.

(C) Any penalty imposed under this section shall be in
addition to all other penalties imposed under this section. All
or part of any penalty imposed under this section may be abated
by the commissioner. All or part of any penalty imposed under
this section may be abated by the commissioner if the taxpayers—
ggatifying—entityr or employer shows that the failure to comply
with the provisions of this chapter is due to reasonable cause

and not willful neglect.

Sec. 5747.20. This section applies solely for the purposes
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of computing the credit allowed under division (A) of section

5747.05 of the Revised Code and computing income taxable in this

state under diwisien—{Pr—ef-section 5+4+68-5747.40 of the

Revised Code.

All items of nonbusiness income or deduction shall be

allocated in this state as follows:

(A) All items of nonbusiness income or deduction taken
into account in the computation of adjusted gross income for the

taxable year by a resident shall be allocated to this state.

(B) All items of nonbusiness income or deduction taken
into account in the computation of adjusted gross income for the
taxable year by a nonresident shall be allocated to this state

as follows:

(1) All items of compensation paid to an individual for
personal services performed in this state who was a nonresident
at the time of payment and all items of deduction directly

allocated thereto shall be allocated to this state.

(2) All gains or losses from the sale of real property,
tangible personal property, or intangible property shall be

allocated as follows:

(a) Capital gains or losses from the sale or other
transfer of real property are allocable to this state if the

property is located physically in this state.

(b) Capital gains or losses from the sale or other
transfer of tangible personal property are allocable to this
state 1f, at the time of such sale or other transfer, the

property had its physical location in this state.

(c) Capital gains or losses from the sale or other
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transfer of intangible personal property are allocable to this
state if the taxpayer's domicile was in this state at the time

of such sale or other transfer.

(3) All rents and royalties of real or tangible personal

property shall be allocated to this state as follows:

(a) Rents and royalties derived from real property are
allocable to this state if the property is physically located in

this state.

(b) Rents and royalties derived from tangible personal
property are allocable to this state to the extent that such

property is utilized in this state.

The extent of utilization of tangible personal property in
a state is determined by multiplying the rents or royalties
derived from such property by a fraction, the numerator of which
is the number of days of physical location of the property in
this state during the rental or royalty period in the taxable
year and the denominator of which is the number of days of
physical location of the property everywhere during all rental
or royalty periods in the taxable year. If the physical location
of the property during the rental or royalty period is unknown
or unascertainable by the nonresident, tangible personal
property is utilized in the state in which the property was
located at the time the rental or royalty payor obtained

possession.

(4) All patent and copyright royalties shall be allocated
to this state to the extent the patent or copyright was utilized

by the payor in this state.

A patent is utilized in a state to the extent that it is

employed in production, fabrication, manufacturing, or other
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processing in the state, or to the extent that a patented

product is produced in the state. If the basis of receipts from
patent royalties does not permit allocation to states or if the
accounting procedures do not reflect states of utilization, the
patent is utilized in this state if the taxpayer's domicile was

in this state at the time such royalties were paid or accrued.

A copyright is utilized in a state to the extent that
printing or other publication originates in the state. If the
basis of receipts from copyright royalties does not permit
allocation to states or if the accounting procedures do not
reflect states of utilization, the copyright is utilized in this
state if the taxpayer's domicile was in this state at the time

such royalties were paid or accrued.

(5) (a) All lottery prize awards paid by the state lottery
commission pursuant to Chapter 3770. of the Revised Code shall

be allocated to this state.

(b) All earnings, profit, income, and gain from the sale,
exchange, or other disposition of lottery prize awards paid or
to be paid to any person by the state lottery commission
pursuant to Chapter 3770. of the Revised Code shall be allocated

to this state.

(c) All earnings, profit, income, and gain from the direct
or indirect ownership of lottery prize awards paid or to be paid
to any person by the state lottery commission pursuant to
Chapter 3770. of the Revised Code shall be allocated to this

state.

(d) All earnings, profit, income, and gain from the direct
or indirect interest in any right in or to any lottery prize

awards paid or to be paid to any person by the state lottery
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commission pursuant to Chapter 3770. of the Revised Code shall

be allocated to this state.

(6) Any item of income or deduction which has been taken
into account in the computation of adjusted gross income for the
taxable year by a nonresident and which is not otherwise
specifically allocated or apportioned pursuant to sections
5747.20 to 5747.23 of the Revised Code, including, without
limitation, interest, dividends and distributions, items of
income taken into account under the provisions of sections 401
to 425 of the Internal Revenue Code, and benefit payments
received by a beneficiary of a supplemental unemployment trust
which i1s referred to in section 501 (c) (17) of the Internal
Revenue Code, shall not be allocated to this state unless the
taxpayer's domicile was in this state at the time such income

was paid or accrued.

(7) All casino gaming winnings paid by any person licensed
by the Ohio casino control commission shall be allocated to the

state.

(C) If an individual is a resident for part of the taxable
year and a nonresident for the remainder of the taxable year,
all items of nonbusiness income or deduction shall be allocated
under division (A) of this section for the part of the taxable
year that the individual is a resident and under division (B) of
this section for the part of the taxable year that the

individual is a nonresident.

Sec. 5747.21. (A) This section applies solely for the
purposes of computing the credit allowed under division (A) of
section 5747.05 of the Revised Code and computing income taxable

in this state under divwisteonr—{br—eof-section 5H4+68-5747.40 of

the Revised Code. For the purposes of this section, "business
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(A) (30) of
(c)

income" includes all amounts described in division

section 5747.01 and divisions (&) (2) (a), (b)), and of section

5747.40 of the Revised Code.

(B) Except as otherwise provided under section 5747.212 of

the Revised Code, all items of business income and business
deduction shall be apportioned to this state by multiplying

business income by #khe—a fraction—ealestated—under—divisieon—B)

(D £ oot ET7292 AR md bt ETOD92 AET £ 41 n faad ~ad
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numerator of the fraction is the sum of the following products:

the property factor multiplied by twenty, the pavroll factor

multiplied by twenty, and the sales factor multiplied by sixty.

The denominator of the fraction is one hundred, provided that

the denominator shall be reduced by twenty if the property

factor has a denominator of zero, by twenty if the payroll
factor has a denominator of zero, and by sixty if the sales
factor has a denominator of zero.

The property, pavroll, and sales factors of a person shall

be determined as provided in divisions

(B) (1), (2), and (3) of

this section,

but the numerator and the denominator of the

factors shall not include the portion of any property,

pavroll,

and sales otherwise includible in the factors to the extent that

the portion relates to,

or is used in connection with, the

production of nonbusiness income allocated under section 5747.20

of the Revised Code:

1)

The property factor is a fraction computed as follows:

The

numerator of the fraction is the average value of the

person's

real and tangible personal property owned or rented,

and used

in the trade or business in this state during the
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taxable vear, and the denominator of the fraction is the average

value of all the person's real and tangible personal property

owned or rented, and used in the trade or business everywhere

during such year. Real and tangible personal property used in

the trade or business includes, but is not limited to, real and

tangible personal property that the person rents, subrents,

leases, or subleases to others if the income or loss from such

rentals, subrentals, leases, or subleases is business income,

and also includes those amounts required to be added back as an

expense paid to a related member pursuant to division (A) (2) (a)

of section 5747.40 of the Revised Code. There shall be excluded

from the numerator and denominator of the fraction the original

cost of all of the following property within Ohio: property with

respect to which a pollution control facility certificate has

been issued pursuant to section 5709.21 of the Revised Code;

property with respect to which an industrial water pollution

control certificate has been issued pursuant to that section or

former section 6111.31 of the Revised Code; and property used

exclusively during the taxable vear for gqualified research.

(a) Property owned by the person is valued at its original

cost. Property rented by the person is valued at eight times the

net annual rental rate. "Net annual rental rate" means the

annual rental rate paid by the person less any annual rental

rate received by the person from subrentals.

(b) The average value of property shall be determined by

averaging the values at the beginning and the end of the taxable

vear, but the tax commissioner may require the averaging of

monthly values during the taxable vear, if reasonably required

to reflect properly the average value of the person's property.

(2) The pavroll factor is a fraction computed as follows:
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The numerator of the fraction is the total amount paid in

this state during the taxable vyear by the person for

compensation, and the denominator of the fraction is the total

compensation paid everywhere by the person during such vear.

There shall be excluded from the numerator and the denominator

of the pavyroll factor the total compensation paid in this state

to employees who are primarily engaged in gualified research.

(a) Compensation means any form of remuneration paid to an

employee for personal services, and includes those amounts

required to be added back as an expense paid to a related member

pursuant to division (A) (2) (a) of section 5747.40 of the Revised

Code, but does not include those amounts reclassified as a

distributive share of income pursuant to division (A) (2) (b) of

that section.

(b) Compensation is paid in this state if: (i) the

recipient's service is performed entirely within this state,

(1i) the recipient's service is performed both within and

without this state, but the service performed without this state

is incidental to the recipient's service within this state,

(1iii) some of the service is performed within this state and

either the base of operations or, if there is no base of

operations, the place from which the service is directed or

controlled is within this state, or the base of operations or

the place from which the service is directed or controlled is

not in any state in which some part of the service is performed,

but the recipient's residence is in this state.

(c) Compensation is paid in this state to any employee of

a common or contract motor carrier if the employvee performs the

employvee's regqularly assigned duties on a motor vehicle in more

than one state, in the same ratio by which the mileage traveled
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by such employee within the state bears to the total mileage

traveled by such employvee everywhere during the taxable vear.

(3) The sales factor is a fraction computed as follows:

Except as provided in this section, the numerator of the

fraction is the total sales in this state by the person during

the taxable vear or part thereof, and the denominator of the

fraction is the total sales by the person evervyvwhere during such

vear or part thereof. In computing the numerator and denominator

of the fraction, the following shall be eliminated from the

fraction: receipts and any related gains or losses from the sale

or other disposal of excluded assets; dividends or

distributions; and interest or other similar amounts received

for the use of, or for the forbearance of the use of, money. In

computing the numerator and denominator of the sales factor, if

a _person owns at least eighty per cent of the issued and

outstanding common stock of one or more insurance companies or

public utilities, except an electric company or a telephone

company, or owns at least twentv-five per cent of the issued and

outstanding common stock of one or more financial institutions,

receipts received by the person from such utilities, insurance

companies, and financial institutions shall be eliminated. As

used in this division, "excluded assets" means property that is

either: intangible property, other than trademarks, trade names,

patents, copyrights, and similar intellectual property; or

tangible personal property or real property where that property

is a capital asset or an asset described in section 1231 of the

Internal Revenue Code, without regard to the holding period

specified therein.

(a) For the purpose of this section, receipts not

eliminated or excluded from the fraction shall be sitused as
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follows:

(1) Receipts from rents and rovalties from real property

located in this state shall be sitused to this state.

(1i) Receipts from rents and rovalties of tangible

personal property, to the extent the tangible personal property

is used in this state, shall be sitused to this state.

(1iii) Receipts from the sale of electricity and of

electric transmission and distribution services shall be sitused

to this state in the manner provided under division (B) (4) of

this section.

(iv) Receipts from the sale of real property located in

this state shall be sitused to this state.

(v) Receipts from the sale of tangible personal property

shall be sitused to this state if such property is received in

this state by the purchaser. In the case of delivery of tangible

personal property by common carrier or by other means of

transportation, the place at which such property is ultimately

received after all transportation has been completed shall be

considered as the place at which such property is received by

the purchaser. Direct delivery in this state, other than for

purposes of transportation, to a person or firm designated by a

purchaser constitutes delivery to the purchaser in this state,

and direct delivery outside this state to a person or firm

designated by a purchaser does not constitute delivery to the

purchaser in this state, regardless of where title passes or

other conditions of sale.

(vi) Receipts from the sale, exchange, disposition, or

other grant of the right to use trademarks, trade names,

patents, copyrights, and similar intellectual property shall be
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sitused to this state to the extent that the receipts are based

on the amount of use of that property in this state. If the

receipts are not based on the amount of use of that property,

but rather on the right to use the property and the pavor has

the right to use the property in this state, then the receipts

from the sale, exchange, disposition, or other grant of the

right to use such property shall be sitused to this state to the

extent the receipts are based on the right to use the property

in this state.

(vii) Receipts from the sale of services, and receipts

from any other sales not eliminated or excluded from the sales

factor and not otherwise sitused under division (B) (3) of this

section, shall be sitused to this state in the proportion to the

purchaser's benefit, with respect to the sale, in this state to

the purchaser's benefit, with respect to the sale, everywhere.

The physical location where the purchaser ultimately uses or

receives the benefit of what was purchased shall be paramount in

determining the proportion of the benefit in this state to the

benefit everywhere.

(b) Income from receipts eliminated or excluded from the

sales factor under division (B) (3) of this section shall not be

presumed to be nonbusiness income.

(4) (a) As provided in division (B) (3) (a) (iii) of this

section, for a person whose primary receipts are from the sale

of electricity and of electric transmission and distribution

services, receipts shall be sitused to this state as follows:

(1) Sales of the transmission of electricity are in this

state in proportion to the ratio of the wire mileage of the

person's transmission lines located in this state divided by the

wire mileage of the person's transmission lines located
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everywhere. Transmission wire mileage shall be weighted for the

voltage capacity of each line.

(1i) Sales of the distribution of electricity are in this

state in proportion to the ratio of the wire mileage of the

person's distribution lines located in this state divided by the

wire mileage of the person's distribution lines located

everywhere. Distribution wire mileage shall not be weighted for

the voltage capacity of each line.

(b) Division (B) (4) (b) of this section applies only to a

person that has transmission or distribution lines in this

state. If a contract for the sale of electricity includes the

seller's or the seller's related member's obligation to transmit

or distribute the electricity and if the sales contract

separately identifies the price charged for the transmission or

distribution of electricity, the price charged for the

transmission and distribution of electricity shall be

apportioned to this state in accordance with division (B) (4) (a)

of this section. Any remaining portion of the sales price of the

electricity shall be sitused to this state in accordance with

division (B) (4) (c) of this section.

If the sales contract does not separately identify the

price charged for the transmission or distribution of

electricity, the sales price of the electricity shall be sitused

to this state in accordance with division (B) (4) (¢) of this

section.

(c) Any person who makes a sale of electricity shall situs

the following to this state:

(1) A sale of electricity directly or indirectly to a

customer to the extent the customer consumes the electricity in
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this state;

(1ii) A sale of electricity directly or indirectly to a

related member where the related member directly or indirectly

sells electricity to a customer to the extent the customer

consumes the electricity in this state;

(1ii) A sale of electricity if the seller or the seller's

related member directly or indirectly delivers the electricity

to a location in this state or directly or indirectly delivers

the electricity exactly to the border of this state and another

state;

(iv) A sale of electricity if the seller or the seller's

related member directly or indirectly directs the delivery of

the electricity to a location in this state or directly or

indirectly directs the delivery of the electricity exactly to

the border of this state and another state.

For the purposes of division (B) (4) (c¢) of this section,

"customer" means a person who purchases electricity for

consumption either by that person or by the person's related

member and the electricity is not for resale directly or

indirectly to any person other than a related member.

(d) Notwithstanding section 5703.56 of the Revised Code,

for the purposes of division (B) (4) of this section a person

situsing a sale outside this state has the burden to establish

by a preponderance of the evidence that the doctrines enumerated

in that section do not apply.

(5) As used in division (B) of this section, "qualified

research" means laboratory research, experimental research, and

other similar types of research; research in developing or

improving a product; or research in developing or improving the
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means of producing a product. It does not include market

research, consumer surveys, efficiency surveys, management

studies, ordinary testing or inspection of materials or products

for guality control, historical research, or literary research.

"Product," as used in this division, does not include services

or intangible property.

(C) If the allocation and apportionment provisions of
sections 5747.20 to 5747.23 of the Revised Code or of any rule
adopted by the tax commissioner, do not fairly represent the
extent of business activity in this state of a taxpayer or pass-
through entity, the taxpayer or pass-through entity may request,
which request must be in writing accompanying a timely filed
return or timely filed amended return, or the tax commissioner
may require, in respect of all or any part of the business

activity, if reasonable, any one or more of the following:
(1) Separate accounting;
(2) The exclusion of one or more factors;

(3) The inclusion of one or more additional factors which

will fairly represent the business activity in this state;

(4) The employment of any other method to effectuate an
equitable allocation and apportionment of such business in this
state. An alternative method will be effective only with

approval of the tax commissioner.

(D) The tax commissioner may adopt rules in the manner
provided by sections 5703.14 and 5747.18 of the Revised Code
providing for alternative methods of calculating business income

and nonbusiness income or situsing of sales applicable to all

taxpayers and pass-through entities, to classes of taxpayers and

pass-through entities, or only to taxpayers and pass-through
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entities within a certain industry.

Sec. 5747.212. (A) This section applies solely for the
purpose of computing the credit allowed under division (A) of
section 5747.05 of the Revised Code and computing income taxable

in this state under disisien—Pr—ef-section 5+-4+~68-5747.40 of

the Revised Code.

(B) A taxpayer, directly or indirectly, owning at any time
during the three-year period ending on the last day of the
taxpayer's taxable year at least twenty per cent of the equity
voting rights of a section 5747.212 entity shall apportion any
income, including gain or loss, realized from each sale,
exchange, or other disposition of a debt or equity interest in
that entity as prescribed in this section. For such purposes, in
lieu of using the method prescribed by sections 5747.20 and
5747.21 of the Revised Code, the investor shall apportion the
income using the average of the section 5747.212 entity's
apportionment fractions otherwise applicable under section

722 A0
I B A B v

5+—5733-056—e+—5747.21 of the Revised Code for the

current and two preceding taxable years. If the section 5747.212
entity was not in business for one or more of those years, each
year that the entity was not in business shall be excluded in

determining the average.
(C) For the purposes of this section:

(1) A "section 5747.212 entity" is any qualifying person
if, on at least one day of the three-year period ending on the

last day of the taxpayer's taxable year, any of the following

apply:
(a) The qualifying person is a pass-through entity;

(b) Five or fewer persons directly or indirectly own all
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the equity interests, with voting rights, of the qualifying

person;

(c) One person directly or indirectly owns at least fifty
per cent of the qualifying person's equity interests with voting

rights.

(2) A "qualifying person" is any person other than an

individual, estate, or trust.

(3) "Estate" and "trust" do not include any person
classified for federal income tax purposes as an association

taxable as a corporation.

Sec. 5747.22. (A) This section applies solely for the
purposes of computing the credit allowed under division (A) of

section 5747.05 of the Revised Code and computing income taxable

in this state under disisien—Pr—ef-section 5+4+~68-5747.40 of

the Revised Code.

(B) With respect to a pass-through entity, one or more of
the pass-through entity investors of which are liable for the
tax imposed by section 5747.02 of the Revised Code, the business
income and deductions of the pass-through entity shall be
apportioned to this state in the hands of the pass-through
entity investors pursuant to section 5747.21 of the Revised
Code. The business income and deductions as thus apportioned to
this state then shall be allocated to the pass-through entity
investors in proportion to their right to share in that business

income.

(C) With respect to a pass-through entity described in
division (B) of this section, the nonbusiness income and
deductions of the pass-through entity shall be allocated to the

pass—-through entity investors in proportion to their right to
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share in the nonbusiness income, and then the pass-through 3516
entity shares shall be allocated to this state in the hands of 3517
each pass-through entity investor pursuant to section 5747.20 of 3518
the Revised Code. 3519
Sec. 5747.221. (A) Divisions (D) and (E) of this section 3520
apply solely for the purposes of computing the credit allowed 3521
under division (A) of section 5747.05 of the Revised Code and 3522
computing income taxable in this state under section 5747.40 of 3523
the Revised Code. 3524
(B) As used in this section—"investment—pass—through— 3525
ey —has—Ehe—same—meaning—as—a—seetion—S5133—4681+—~ef—+he 3526
Revised—Code: 3527
(1) "Investment income" means the portion of a pass- 3528
through entity's net income attributable to transaction fees in 3529
connection with the acquisition, ownership, or disposition of 3530
intangible property; loan fees; financing fees; consent fees; 3531
waiver fees; application fees; net management fees; dividend 3532
income; interest income; net capital gains from the sale, 3533
exchange, or other disposition of intangible property; and 3534
distributive shares of income from pass—-through entities. 3535
(2) "Net management fees" means management fees that a 3536
pass-through entity earns or receives from all sources, reduced 3537
by management fees that the pass-through entity incurs or pays 3538
£o any person. 3539
(3) "Investment pass-through entity" means a pass-through 3540
entity that meets both of the following criteria: 3541
(a) At least ninety per cent of the pass-through entity's 3542
gross income constitutes investment income. 3543

(b) At least ninetyv per cent of the net book value of the 3544
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pass-through entity's assets are intangible assets.

Such percentages shall be the guarterly average of those

percentages as calculated during the pass—-through entity's

taxable vyear.

(C) For the purposes of this section only, investment in a

pass—-through entity shall be deemed to be an investment in an

intangible asset, and section 5747.231 of the Revised Code shall

not apply for the purpose of making the determination required

by division (B) (3) of this section or for the purposes of

division (D) of this section.

+B)—(D) (1) Except as provided in disisien—)
(D) (2)

divisions

and (E) of this section, for the purposes of sections

5747.20, 5747.21, and 5747.22 of the Revised Code, no item of

income or deduction shall be allocated or apportioned to this

state to the extent that such item represents th

KPP
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investment income of an

investment pass-through entity. Nothing in this division shall

be construed to provide for an exclusion of any item of income

more than once.

(2) The portion of an investment pass-through entity's net

income attributable to net management fees shall be subject to

the allocation and apportionment provisions of sections 5747.20,

5747.21, and 5747.22 of the Revised Code if such net management

fees exceed five per cent of the entityv's net income calculated

in accordance with generally accepted accounting principles.
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+c—(E) If a taxpayer has a direct or indirect investment 3574

in an investment pass-through entity that has a direct or 3575
indirect investment in any other pass-through entity, division 3576
+B)+—(D) of this section does not apply to any item of income, 3577
gain, deduction, or loss where, under section 5747.231 of the 3578
Revised Code, the item is directly or indirectly attributable to 3579
either of the following: 3580
(1) A distributive share of income or gain from a pass- 3581
through entity that does not qualify as an investment pass- 3582
through entity; 3583
(2) A pass-through entity's income or gain—te—whieh— 3584
divisieon—{Cr——of section 5733401t of the Revised Codedees——not 3585
apety_that does not constitute investment income. 3586
An indirect investment includes any interest that a person 3587
constructively owns on account of the attribution rules set 3588
forth in section 267, 318, or 1563 of the Internal Revenue Code. 3589
Sec. 5747.231. As—usedin—this—secetieon— adjusted 3590

3591

theRevised Codes 3592
This section does not apply to division (BB) (5) (a) (ii) of 3593
section 5747.01 of the Revised Code. 3594
3595

3596

ef—+the RevisedECede;—3n—In making all apportionment, allocation, 3597
income, gain, loss, deduction, tax, and credit computations 3598
under this chapter, each person shall include in that person's 3599
items of business income, nonbusiness income, —ad3usted— 3600
gratifying—ameuntsy allocable income or loss, apportionable 3601

income or loss, property, compensation, and sales, the person's 3602
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entire distributive share or proportionate share of the items of
business income, nonbusiness income, adiusted—euatifyineg—
ameunts;—allocable income or loss, apportionable income or loss,
property, compensation, and sales of any pass-through entity in
which the person has a direct or indirect ownership interest at
any time during the person's taxable year. A pass-through
entity's direct or indirect distributive share or proportionate
share of any other pass-through entity's items of business
income, nonbusiness income, adiusted—euwalifyingamounts,—
allocable income or loss, apportionable income or loss,
property, compensation, and sales shall be included for the
purposes of computing the person's distributive share or

proportionate share of the pass-through entity's items of

business income, nonbusiness income, adjusted—euatifying
ameunts;—allocable income or loss, apportionable income or loss,
property, compensation, and sales under this section. Those

items shall be—3n—+thesame—Fformretain the same character as

that which was originally recognized by the pass-through entity.

Sec. 5747.28. (A) As used in this section=

H—ovatifying—, "qualifying property" means any

property, plant, or equipment used to produce grapes in this

state, and includes but is not limited to land and improvements
to land, grape seeds and vines, stakes, wiring, tractors, and
other machinery used in the growth, harvesting, or producing of

grapes.
LA "

; c . 57533 042 of &  sed Coder it i
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(B) A nonrefundable credit is allowed against a taxpayer's

aggregate tax liability under section 5747.02 of the Revised
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Code for a taxpayer engaged in the business of producing grapes
who purchases qualifying property on or after January 1, 1994.
The amount of the credit equals ten per cent of the cost of
purchasing and installing or constructing the qualifying
property. The taxpayer shall claim the credit in the taxable
year in which the qualifying property is placed in operation.
The taxpayer shall claim the credit in the order required under
section 5747.98 of the Revised Code. The taxpayer may carry
forward for the ensuing seven taxable years any credit amount in
excess of its aggregate tax due under section 5747.02 of the
Revised Code in the taxable year in which the qualifying
property 1s placed in operation after allowing for any other
credits that precede the credit under this section in that
order, and shall deduct the amount of the excess credit allowed
in any such year from the balance carried forward to the next
year. However, if the taxpayer is subject to a recapture tax
under division (C) (1) of this section because the taxpayer
disposes of the qualifying property or ceases to use it as
qualifying property during the seven-year recapture period
prescribed under that division, the taxpayer may claim no credit
in connection with that property in the taxable year of disposal

or cessation or any ensuing taxable year.

(C) (1) If, within the seven-year period after qualifying
property is placed in operation, the taxpayer disposes of the
property or ceases to use it as qualifying property, the amount
of tax otherwise imposed on the taxpayer by section 5747.02 of
the Revised Code shall be increased in the taxable year in which
the property is disposed of or ceases to be used as qualifying
property. The amount of the increase shall equal the recapture
percentage multiplied by the aggregate credit the taxpayer has

been allowed under this section in all prior taxable years in
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connection with that property. The recapture percentage shall be

determined in accordance with the following table:

If the property is disposed of

or ceases to be used as qualifying

property within this amount of time The recapture
after being placed in operation: percentage is:
One year 100%
Two years 86%
Three years 72%
Four years 58%
Five years 44%
Six years 30%
Seven years 15%

(2) Division (C) (1) of this section does not apply in any

of the following circumstances:

(a) The qualifying property is transferred to a related
member and the related member continues to use the property to

produce grapes in this state;

(b) The qualifying property is transferred to a family
member and the family member continues to use the property to

produce grapes in this state;

(c) There is an involuntary disposition of the qualifying
property. The involuntary disposition may be due to, without
limitation, a bankruptcy, a receivership, or destruction by

natural forces.

(D) The tax commissioner, by rule, may prescribe
guidelines for taxpayers to use in determining if their property

is gqualifying property for the purposes of this section.

Sec. 5747.30. (A) As used in this section:
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(1) Commercial printer+ commereial—printings ceontract
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Eeode means a person primarily engaged in the business of

commercial printing, but does not include a person primarily

engaged in the business of providing duplicating services using

photocopy machines or other xerographic processes.

(DN (2 £ ot o E727 AW/ Es) £ + 1 Roxzo a O~ A Tz Ao roor A b
\C Y AN N T o ctCTIToOITr—o7 T e U T T CIT T EreAwAw § TOC—wIcrrouoc rtogaora C©
eivistor—Br—eof+thatseetieon-"Commercial printing" means

printing by one or more common processes such as letterpress,

lithography, gravure, screen, or digital imaging, and includes

related activities such as binding, platemaking, prepress

operation, cartographic composition, and typesetting.

(3) "Contract for printing" means an oral or written

agreement for the purchase of printed materials produced by a

commercial printer.

(4) "Intangible property located at the premises of a

commercial printer" means intangible property of any kind owned

or licensed by a customer of the commercial printer and

furnished to the commercial printer for use in commercial

printing.

(5) "Printed material” means any tangible personal

property produced or processed by a commercial printer pursuant

to a contract for printing.

(B) Except as provided in divisions (C) and (D) of this
section, a nonresident not otherwise subject to the tax imposed

by section 5747.02 of the Revised Code for a taxable year does
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not become subject to that tax for the taxable year solely by
reason of any one or more of the following occurring in this

state during all or any portion of the taxable year:

(1) Ownership by the nonresident, a pass-through entity in
which the nonresident has directly or indirectly invested, or a
related member of the nonresident, of tangible personal property
or intangible property located during all or any portion of the
taxable year at the premises of a commercial printer with which
the nonresident, pass-through entity, or nonresident's related
member has a contract for printing with respect to such property
or the premises of a commercial printer's related member with
which the nonresident, pass-through entity, or nonresident's
related member has a contract for printing with respect to such

property;

(2) Sales by the nonresident, a pass-through entity in
which the nonresident has directly or indirectly invested, or a
related member of the nonresident, of property produced at and
shipped or distributed from the premises of a commercial printer
with which the nonresident, pass-through entity, or
nonresident's related member has a contract for printing with
respect to such property or the premises of a commercial
printer's related member with which the nonresident, pass-
through entity, or nonresident's related member has a contract

for printing with respect to such property;

(3) Activities of employees, officers, agents, or
contractors of the nonresident, a pass-through entity in which
the nonresident has directly or indirectly invested, or a
related member of the nonresident, on the premises of a
commercial printer with which the nonresident, pass-through

entity, or nonresident's related member has a contract for
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printing or the premises of a commercial printer's related
member with which the nonresident, pass-through entity, or
nonresident's related member has a contract for printing, where
such activities are directly and solely related to quality
control, distribution, or printing services, or any combination
thereof, performed by or at the direction of the commercial

printer or the commercial printer's related member.

(C) The exemption under this section does not apply to a
taxable year during any portion of which the individual or
estate directly or indirectly owned or invested in a pass-
through entity which during any portion of the taxable year of
the individual or estate owned or used all or a portion of its
property or capital in this state or earned or received income
in this state or was doing business in this state. The exemption
under this section also does not apply to any individual or
estate for a taxable year during any portion of which the
individual or estate directly or indirectly owned or invested in
a pass-through entity which during any portion of such taxable
year was a related member to any entity which during any portion
of such taxable year owned or used all or a portion of its
property or capital in this state or earned or received income

in this state or was doing business in this state.

(D) With respect to allowing the exemption under this
section, the tax commissioner shall be guided by the doctrines
of "economic reality," "sham transaction," "step transaction,"
and "substance over form." A nonresident shall bear the burden
of establishing by a preponderance of the evidence that any
transaction giving rise to an exemption claimed under this
section did not have as a principal purpose the avoidance of any
portion of the tax imposed by section 5747.02 of the Revised
Code.
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Application of the doctrines listed in this division is

not limited to this section.
Sec. 5747.331. (A) As used in this section:

(1) "Borrower" means any person that receives a loan from
the director of development under section 166.21 of the Revised
Code, regardless of whether the borrower is subject to the tax

imposed by section 5747.02 of the Revised Code.

"
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+3>—"Qualified research and development loan payments" has

the same meaning as in section 166.21 of the Revised Code.

(B) Beginning with taxable years beginning in 2003, a
nonrefundable credit is allowed against a taxpayer's aggregate
tax liability under section 5747.02 of the Revised Code equal to
a borrower's qualified research and development loan payments
made during the calendar year that includes the last day of the
taxable year for which the credit is claimed. The amount of the
credit for a taxable year shall not exceed one hundred fifty
thousand dollars. No taxpayer is entitled to claim a credit
under this section unless it has obtained a certificate issued
by the director of development under division (D) of section
166.21 of the Revised Code and submits a copy of the certificate
with its report for the taxable year. Failure to submit a copy
of the certificate with the report does not invalidate a claim
for a credit if the taxpayer submits a copy of the certificate
within sixty days after the tax commissioner requests it. The
credit shall be claimed in the order required under section
5747.98 of the Revised Code. No credit shall be allowed under

this section if the credit was available against the tax imposed
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by Chapter 5751. of the Revised Code except to the extent the
credit was not applied against that tax. The credit, to the
extent it exceeds the taxpayer's aggregate tax liability for the
taxable year after allowance for any other credits that precede
the credit under this section in that order, shall be carried
forward to the next succeeding taxable year or years until fully

used.

(C) A borrower entitled to a credit under this section may
assign the credit, or a portion thereof, to any of the

following:
(1) A related member of that borrower;

(2) The owner or lessee of the eligible research and

development project;

(3) A related member of the owner or lessee of the

eligible research and development project.

A borrower making an assignment under this division shall
provide written notice of the assignment to the tax commissioner
and the director of development, in such form as the tax
commissioner prescribes, before the credit that was assigned is
used. The assignor may not claim the credit to the extent it was
assigned to an assignee. The assignee may claim the credit only

to the extent the assignor has not claimed it.

(D) If any taxpayer is a shareholder in an S corporation,
a partner in a partnership, or a member in a limited liability
company treated as a partnership for federal income tax
purposes, the taxpayer shall be allowed the taxpayer's
distributive or proportionate share of the credit available
through the S corporation, partnership, or limited liability

company.
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(E) The aggregate credit against the taxes imposed by
section 5747.02 and Chapter 5751. of the Revised Code that may
be claimed under this section and section 5751.52 of the Revised
Code by a borrower as a result of qualified research and
development loan payments attributable during a calendar year to
any one loan shall not exceed one hundred fifty thousand

dollars.

Sec. 5747.40. (A) For the purpose of complementing and

reinforcing the tax levied under section 5747.02 of the Revised

Code, there is hereby levied a tax on every pass—-through entity

having nexus with this state, except as provided in division (E)

of this section. Each such pass-through entity shall compute the

tax due, before applying any business credits, as follows:

(1) Aggregating the distributive shares of each of the

pass—through entity's direct investors that are pass—-through

entities, estates, trusts, or nonresident individuals. A

resident individual investor may elect to include the investor's

distributive share in the amount aggregated under this division.

(2) Adjusting the aggregate amount calculated under

division (A) (1) of this section as follows:

(a) Add all expenses, other than amounts described in

division (A) (2) (b) of this section and amounts with respect to

which a related member is otherwise subject to the tax imposed

by section 5747.02 of the Revised Code, that the pass-through

entity paid to or incurred with respect to direct or indirect

transactions with one or more related members, excluding the

cost of goods sold calculated in accordance with section 263A of

the Internal Revenue Code and United States department of

treasury regulations issued thereunder.
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(b) Add all guaranteed payments or compensation paid to

investors by the pass-through entity if such payments or such

compensation are paid to an investor who, at any time during the

pass—through entity's taxable vear, holds at least a twenty per

cent direct or indirect interest in the profits or capital of

the entity. Such amounts shall be considered a distributive

share of income from the entity for the purposes of this

chapter.

(c) Add all recognized losses, other than losses from

sales of inventory the cost of which is calculated in accordance

with section 263A of the Internal Revenue Code and United States

department of treasuryv regulations issued thereunder, with

respect to all direct or indirect transactions with one or more

related members. Losses from the sales of inventory shall be

allowed only to the extent calculated in accordance with section

482 of the Internal Revenue Code and United States department of

treasury regulations issued thereunder.

(d) Add interest or dividends on obligations or securities

of any state or of any political subdivision or authority of any

state, other than this state and its subdivisions and

authorities;

(e) Add interest or dividends on obligations of any

authority, commission, instrumentality, territory, or possession

of the United States to the extent that the interest or

dividends are exempt from federal income taxes but not from

state income taxes;

(f) Add or deduct the amount the taxpaver would be

required to add or deduct under divisions (A) (18) and (19) of

section 5747.01 of the Revised Code if the taxpayver's income

were computed in the same manner as an individual's Ohio
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adjusted gross income is computed under that section;

(g) Add any loss or deduct anvy gain, in the same manner as

an individual would in computing the individual's Ohio adjusted

gross income, resulting from the sale, exchange, or other

disposition of public obligations;

(h) Deduct interest or dividends on obligations of the

United States and its territories and possessions or of any

authority, commission, or instrumentality of the United States

to the extent that the interest or dividends are included in

federal adijusted gross income but exempt from state income taxes

under the laws of the United States;

(1) Deduct any wage or salary expense, in the same manner

as an individual would in computing the individual's Ohio

adjusted gross income, that is not otherwise allowable as a

deduction but that would have been allowable as a deduction in

computing federal taxable income for the taxable year had the

targeted jobs credit allowed under sections 38, 51, and 52 of

the Internal Revenue Code not been in effect;

(1) Deduct any interest or interest equivalent, in the

same manner as an individual would in computing the individual's

Ohio adijusted gross income, on public obligations and purchase

obligations.

(3) Allocating and apportioning to this state the adjusted

amount obtained under division (A) (2) of this section in

accordance with sections 5747.20 to 5747.231 of the Revised

Code;

(4) Multiplyving the result obtained in division (A) (3) of

this section by the rate specified in division (A) (4) (b) of

section 5747.02 of the Revised Code.
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(B) A pass—-through entity's method of accounting shall be

the same as its method of accounting for federal income tax

purposes. If a pass—-through entity's method of accounting is

changed for federal income tax purposes, its method of

accounting for purposes of this chapter shall be changed

accordingly. In the absence of any method of accounting for

federal income tax purposes, income shall be computed under such

method that the tax commissioner deems reasonably reflects

income.

(C) (1) Notwithstanding division (A) of this section, if,

before the due date of the return, a pass—-through entity

receives from a direct or indirect investor documentation

showing the investor is neither subject to the tax imposed under

section 5747.02 of the Revised Code for the entity's entire

taxable vear nor is a pass-through entity, the entity required

to file a return under this section is not regquired to include,

in the calculation under division (A) (1) of this section, the

distributive share of income of the investor not subject to the

tax.

(2) A pass—-through entity shall not be subject to any

interest or interest penalties for failure to include such

amounts in its calculation of taxes, including estimated taxes,

if the tax commissioner, upon request, receives the

documentation described in division (C) (1) of this section.

(D) Investors included on a return filed pursuant to

section 5747.41 of the Revised Code are not entitled to the

exemption allowed under section 5747.025 of the Revised Code,

and are entitled only to their distributive share of business

credits.

(E) (1) A pass-through entity having nexus with this state
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is not subject to the complementary tax imposed by this section

if any of the following conditions apply:

(a) All of the entity's investors are resident

individuals;

(b) None of the entity's investors is ejither (i) a pass-

through entity or (ii) a person subject to the tax imposed under

section 5747.02 of the Revised Code;

(c) The entity is subiject to division (C) of section

5747.41 of the Revised Code.

(2) Nothing in division (E) of this section shall

eliminate the imposition of the tax imposed on an individual

under section 5747.02 of the Revised Code.

(3) Nothing in division (E) of this section shall affect

the computation of the tax that is levied on an individual under

section 5747.02 of the Revised Code.

(F) (1) For the purposes of sections 5747.40 to 5747.44 of

the Revised Code, "business credits" means the following

credits:

(a) The campaign contribution credit under section 5747.29

of the Revised Code;

(b) The nonrefundable job retention credit under division

(B) of section 5747.058 of the Revised Code;

(c) The enterprise zone credit under section 5709.66 of

the Revised Code;

(d) The credit for purchases of gualifyving grape

production property under section 5747.28 of the Revised Code;

(e) The small business investment credit under section
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5747.81 of the Revised Code;

(f) The enterprise zone credits under section 5709.65 of

the Revised Code;

(g) The research and development credit under section

5747.331 of the Revised Code;

(h) The credit for rehabilitating an historic building

under section 5747.76 of the Revised Code;

(i) The nonrefundable credit for financial institution

taxes paid by a pass—-through entity granted under section

5747.65 of the Revised Code;

(1) The refundable credit for rehabilitating an historic

building under section 5747.76 of the Revised Code;

(k) The refundable jobs creation credit or job retention

credit under division (A) of section 5747.058 of the Revised

Code;

(1) The refundable credit under section 5747.80 of the

Revised Code for losses on loans made to the Ohio venture

capital program under sections 150.01 to 150.10 of the Revised

Code;

(m) The refundable motion picture production credit under

section 5747.66 of the Revised Code;

(n) The refundable credits for taxes paid by a pass-

through entity under division (C) of section 5747.42 of the

Revised Code.

(2) Nothing in this chapter allows any credit to be

claimed more than once or provides for any deduction or credit

that would not be allowable if an investor were to file an
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annual return.

(3) Nothing in this section changes the order in which a

pass—-through entity claims business credits from the order

prescribed in section 5747.98 of the Revised Code.

Sec. 5747.41. (A) (1) FEach pass—-through entity subject to

the tax imposed by section 5747.40 of the Revised Code shall

file a single composite tax return on behalf of the entity's

investors.

(2) Each pass—-through entity having nexus with this state

shall file an informational return on behalf of the entitv's

investors unless any of the following conditions apply:

(a) The entity is required to file a composite return

under division (A) (1) of this section.

(b) None of the investors is a person subject to the tax

imposed under section 5747.02 of the Revised Code.

(c) All of the investors are resident individuals and the

entity did not claim any of the business credits listed in

divisions (F) (1) (a) to (m) of section 5747.40 of the Revised

Code.

(B) Each of the returns reguired by division (A) of this

section shall state the apportionment fraction calculated for

the pass-through entity under section 5747.21 of the Revised

Code and shall contain the following information for each of the

pass—-through entitv's investors:

(1) Investor name and type;

(2) Investor social security number, federal employer

identification number, or any other identifying number requested

by the tax commissioner;
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(3) Investor ownership percentage and, if different,

investor distribution percentage;

(4) Whether or not the investor is exempt from the

calculation required under division (A) (1) of section 5747.40 of

the Revised Code;

(5) The allocation percentage for any business credit

carned by the pass-through entity;

(6) Any other information prescribed by the commissioner.

(C) Notwithstanding divisions (A) (1) and (2) and (B) of

this section:

(1) A publicly traded partnership, as defined by section

7704 (b) of the Internal Revenue Code, that has nexus with this

state and that is treated as a partnership for the purposes of

the Internal Revenue Code shall be required to file only a

statement of the apportionment fraction calculated for the

partnership under section 5747.21 of the Revised Code and either

of the following:

(a) An informational return that includes the information

required by divisions (B) (1) to (6) of this section only with

respect to investors with Ohio-sourced income in excess of five

hundred dollars, except as otherwise provided by division (C) (2)

of this section;

(b) A copy of any federal income tax form that includes

the information described in divisions (B) (1) to (3) of this

section.

(2) A limited liability company or limited partnership

that has nexus with this state and at least fifty per cent of

the ownership interests of which are owned, directly or
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indirectly, by a publicly traded partnership described in

division (C) (1) of this section shall be required to file only

either of the following:

(a) An informational return that includes the information

required by divisions (B) (1) to (6) of this section only with

respect to investors with Ohio-sourced income in excess of five

hundred dollars;

(b) A copy of any federal income tax form that includes

the information described in divisions (B) (1) to (3) of this

section.

(D) (1) Anv nonresident individual investor directly or

indirectly included on a return required to be filed under

division (A) (1) of this section may elect to file an annual

return under section 5747.08 of the Revised Code and to pay the

tax imposed under section 5747.02 of the Revised Code.

(2) Nothing in this section exempts a resident individual

investor, directly or indirectly included on a return filed

under division (A) of this section, from the individual filing

requirement of section 5747.08 of the Revised Code.

(3) Nothing in sections 5747.40 to 5747.44 of the Revised

Code shall preclude the tax commissioner from requiring that

investors included on a return under division (A) of this

section file any return or make any payvment of tax or related

interest, penalty, or interest penalty required by this chapter.

(E) A pass—-through entity filing a composite return

required under division (A) (1) of this section shall be liable

for any additional taxes, interest, interest penalty, or

penalties imposed by this chapter if the tax commissioner finds

that the composite return does not reflect the correct tax due
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by the pass-through entity investors covered by that return.

Nothing in this division limits or alters the liability, if anvy,

imposed on pass—through entity investors for unpaid or underpaid

taxes, interest, interest penalty, or penalties as a result of

the pass-through entity's filing under this section. For the

purposes of this division, "correct tax due" means the tax that

would have been paid by the pass-through entity had the

composite return been filed in a manner reflecting the

commissioner's findings. Nothing in this section shall be

construed to make or hold a pass—-through entity liable for tax

attributable to a pass-through entity investor's income from a

source other than the pass-through entity electing to file the

composite return.

Sec. 5747.42. (A) (1) Except as provided in division (A) (2)

of this section, each return required to be filed under division

(A) (1) of section 5747.41 of the Revised Code shall be

accompanied by a single check drawn by the pass-through entity,

or by an electronic submission required under section 5747.44 of

the Revised Code, for the full amount shown to be due on the

return.

(2) If the amount calculated under division (A) (1) of

section 5747.40 of the Revised Code, less the business credits

enumerated in divisions (F) (1) (a) to (i) of that section, is

less than two hundred fifty dollars, no payvment need accompany

the return.

(B) Each pass-through entity required to file a return

under division (A) (1) of section 5747.41 of the Revised Code

shall also file and pay estimated taxes, in accordance with

section 5747.09 of the Revised Code, on behalf of the pass-

through entity's investors with regard to the income included on
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that return.

(C) (1) Except as provided in division (C) (2) of this

section, a direct or indirect investor that either is required

to file an annual return under division (A) (1) of section

5747.41 of the Revised Code, or that elects to file an annual

return under division (D) of that section, may claim a

refundable credit equal to the investor's proportionate share of

the tax actually paid by the pass-through entity on behalf of

the investor.

(2) An indirect investor shall not claim a credit for tax

paid by a pass—-through entity on behalf of the investor if an

intermediate investor claims a credit that includes that amount.

As used in this division, "intermediate investor" means an

investor that has a direct or indirect investment interest in an

entity, and in which one or more persons holds an investment

interest.

(D) The investor shall claim the credit for the investor's

taxable vear which ends in the taxable year of the pass-through

entity.

(E) For the purpose of computing any interest, penalty, or

interest penalty, the investor shall be deemed to have paid tax

in an amount equal to the refundable credit allowed by this

section on the day that the pass—-through entity paid the tax or

estimated tax giving rise to the credit.

(F) Nothing in sections 5747.40 to 5747.44 of the Revised

Code prohibits an indirect investor who is not subject to the

tax imposed under section 5747.02 of the Revised Code, but for

whom taxes were paid on the investor's behalf under section

5747.40 of the Revised Code, from filing a refund claim pursuant
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to section 5747.11 of the Revised Code.

(G) Nothing in sections 5747.40 to 5747.44 of the Revised

Code allows an investor or pass-through entity any additional

deduction or credit, other than the credit provided by division

(C) of this section, solely on account of the entity's filing a

return in accordance with section 5747.41 of the Revised Code.

Sec. 5747.43. (A) The retirement from business or

voluntary dissolution of a pass—-through entity does not exempt

the entity from the requirements of sections 5747.40 to 5747.44

of the Revised Code or from liability for the tax imposed under

this chapter.

(B) Notwithstanding any other provisions of this chapter,

if any pass—-through entity subject to the tax imposed under

section 5747.40 of the Revised Code sells its business or stock

of merchandise, or gquits its business, the taxes required to be

paid before that time, together with any interest or penalty

thereon, become due and pavable immediately. The entity shall

make a final return within thirty days after the filing due date

of the entity's final federal tax return.

Sec. 5747.44. (A) If a guatirfying—entityls—total—tiability
o + EIECEEN PR EEETEA ENEN ot o I 5722 41 Al CEA7 A1 ass-—
for—taxes—imposed—under seetieons 57334+ —andS574741+—p

through entity required to file a return under division (&) (1)

of section 5747.41 of the Revised Code exeeeds—reports tax due

exceeding one hundred eighty thousand dollars for +he—seeend—

preeceding—euwalifying—two consecutive taxable—pear years, the
guatifying—entity shall make all payments required under

sections 5747.09 and 5747.42 and—544+-43—0of the Revised Code in

subsequent taxable vears by electronic—fupds—trapsfer—as—
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prescribed or as otherwise permitted by the tax commissioner.

The #£as—commissioner shall notify each ewadifying—entity

required to remit taxes by electronic fumds—transfer—means of
the entity's obligation to do so+ and shall maintain an updated

list of those entities—and—shallprovide—+the list—andany—
Lied ] e . ] - ] c

state. Falilure by the tax commissioner to notify a—ewetifyineg—an

entity subject to this section to remit taxes by electronic

funds—+transfer—means does not relieve the egualifyinmg—entity of

it N I P S I S PR P leombaard o Loop I b e
l S LJJ_L\jL/I.\.L 1T L= E= T CTr =] U_Y - |\ w TT 1O EER P AW yw) CLTTT oS 1T =

obligations under this section.

(B) Except as otherwise provided in this division, the

payment of taxes by electronic funds—+tramsfer—means does not

affect s—eguwatifyimg—an entity's obligation to file the retwras—
return required under seetiens——S5747+42—and5747-43—section
5747.41 of the Revised Code. The treasurer of state, in
consultation with the tax commissioner, may adopt rules in
addition to the rules adopted under section 113.061 of the
Revised Code governing the format for filing returns by
ggatifying—entities that remit taxes by electronic—funds—
£ransfer means. The rules may provide for the filing of returns
at less frequent intervals than otherwise required if the
treasurer of state and the £asx—commissioner determine that
remittance by electronic funds transfer warrants less frequent

filing of returns.

(C) A—ewatifyinmg—An entity required by this section to
remit taxes by electronic fumds—tranmsfer—means may apply to the

IR N £ o4
CLrocTOo ULl T = [

ate—tax commissioner in the manner prescribed or

otherwise permitted by the £reasurer—ef—state—commissioner to be

excused from that requirement. The #£reasugrer—eofstat
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commissioner may excuse the egwalifyimg—entity from remittance by

electronic funds—transfermeans for good cause shown for the

period of time requested by the ewadtifsimeg—entity or for a

portion of that period. Fhe—+treasurer—eof state shall rneotify—the

L L Lo . £ o c

(D) If a—ematifyimeg—an entity required by this section to
remit taxes by electronic fumds—tranmsfer—means remits those

taxes by some means other than by—eteectreniefunds—+transfer—as

those prescribed or otherwise permitted by—this—seetieon—and—the

VS| =
Torcoo oS

pted—byv—the+treasurer—eof state the tax commissioner,

and the +reasurer eof state—commissioner determines that such

failure was not due to reasonable cause or was due to willful

= £ ESINE o1 1 EENE I = += 1 +
neglect, the crocaoourct OrL octacco ollarr ITocI Ly Clilc ca
3 3 £ 1 £ 1 = I S N | = 3 £ |
CoOMmrr oo TOTICT O~ ClIc rarrulrc Cco Lottt Oy TCCTITOoOIrIrC T Uulras

collect an additional charge by assessment in the manner

prescribed by section 5747.13 of the Revised Code. The
additional charge shall equal five per cent of the amount of the
taxes required to be paid by electronic—funds—transfer means,
but shall not exceed five thousand dollars. Any additional
charge assessed under this section is in addition to any other

penalty or charge imposed under this chapter—er—tchapter—-5+33——oF

ESEN iD) PN Ea PN a 11 1 | a 3 3
CITC IZCV IToCO Oy o oo T CUITSTUC T TU oo TovelIat ol T oIty

ES = 3 = = = o 722 A1 S C A7 A1 £ + 1
T LT O CIIC caato ITIipUoTO alracT o T T TITOITS J 79 T L ol J 7 17 .« 1L OL ClIT

Resrised—cede. The £az—commissioner may remit all or a portion of

such a charge and may adopt rules governing such remission.

No additional charge shall be assessed under this division
against a—egwatifyimeg—an entity that has been notified of its

obligation to remit taxes under this section and that remits its
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first two tax payments after such notification by some means

other than—eleetronie—funds—+ransfer those prescribed or

otherwise permitted by the commissioner. The additional charge

may be assessed upon the remittance of any subsequent tax
payment that the ewadifying—entity remits by some other means
ether—+than—-eleetronie—funds—+transfer.

(E) The tax commissioner may promulgate rules as necessary

to implement this section.

Sec. 5747.65. (A) There is hereby allowed a refundekte—

nonrefundable credit against a taxpayer's aggregate tax

liability under section 5747.02 of the Revised Code. The amount
of the credit shall equal the taxpayer's proportionate share of
the lesser of either the tax due or the tax paid for the tax
imposed by section 5726.02 of the Revised Code by a pass-through
entity for the pass-through entity's taxable year ending in the

taxpayer's taxable year.

(B) The taxpayer shall claim the credit for the taxpayer's
taxable year that includes the last day of the pass-through
entity's taxable year. For purposes of making tax payments under
this chapter, taxes equal to the amount of the credit shall be
considered to be paid by the taxpayer on the day the pass-
through entity pays to the treasurer of state the amount due for
the tax imposed by section 5726.02 of the Revised Code. The

credit shall be claimed in the order reguired under section

5747.98 of the Revised Code.

(C) In claiming the credit and determining the taxpayer's
proportionate share of the tax due and the tax paid by a pass-
through entity, the taxpayer shall follow the concepts set forth

in subchapters J and K of the Internal Revenue Code.
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(D) (1) If a credit authorized by this section is affected

by a change in the pass-through entity's tax liability under

section 5726.02 of the Revised Code, the taxpaver shall report

the change within sixty days of the date the change becomes

final. If the amount is not reported within sixty days of that

date, the tax commissioner may assess the taxpaver in accordance

with section 5747.13 of the Revised Code.

(2) The adijustment of a credit authorized by this section

shall not reopen the computation of the taxpaver's tax liability

under this chapter from a previously filed return no longer

subject to assessment except to the extent that such liability

is affected by the adjustment to the credit.

Sec. 5747.98. (A) To provide a uniform procedure for
calculating a taxpayer's aggregate tax liability under section
5747.02 of the Revised Code, a taxpayer shall claim any credits

to which the taxpayer is entitled in the following order:

(1) Either the retirement income credit under division (B)
of section 5747.055 of the Revised Code or the lump sum
retirement income credits under divisions (C), (D), and (E) of

that section;

(2) Either the senior citizen credit under division (F) of
section 5747.055 of the Revised Code or the lump sum

distribution credit under division (G) of that section;
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(3) The dependent care credit under section 5747.054 of

the Revised Code;

(4) The low-income credit under section 5747.056 of the

Revised Code;

(5) The credit for displaced workers who pay for job

training under section 5747.27 of the Revised Code;

(6) The campaign contribution credit under section 5747.29

of the Revised Code;

(7) The twenty-dollar personal exemption credit under

section 5747.022 of the Revised Code;

(8) The joint filing credit under division (G) of section

5747.05 of the Revised Code;

(9) The earned income credit under section 5747.71 of the

Revised Code;

(10) The credit for adoption of a minor child under

section 5747.37 of the Revised Code;

(11) The nonrefundable job retention credit under division

(B) of section 5747.058 of the Revised Code;

(12) The enterprise zone credit under section 5709.66 of

the Revised Code;

+3+4)—The credit for purchases of qualifying grape

production property under section 5747.28 of the Revised Code;

++5)>—(14) The small business investment credit under
section 5747.81 of the Revised Code;
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(15) The credit for financial institution taxes paid by a

pass—-through entity granted under section 5747.65 of the Revised

Code;

(16) The enterprise zone credits under section 5709.65 of

the Revised Code;

(17) The research and development credit under section

5747.331 of the Revised Code;

(18) The credit for rehabilitating a historic building

under section 5747.76 of the Revised Code;

(19) The nonresident credit under division (A) of section

5747.05 of the Revised Code;

(20) The credit for a resident's out-of-state income under

division (B) of section 5747.05 of the Revised Code;

(21) The refundable motion picture production credit under

section 5747.66 of the Revised Code;

(22) The refundable jobs creation credit or job retention

credit under division (A) of section 5747.058 of the Revised

Code;
23 Tl £ Aol ] PN £ 4+ - N N 14 £ 2
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+24+—The refundable credits for taxes paid by a euatifyineg—

pass-through entity granted under division 4+F—(C) of section
5747-0H68-5747.42 of the Revised Code;

+25)—(24) The refundable credit under section 5747.80 of
the Revised Code for losses on loans made to the Ohio venture
capital program under sections 150.01 to 150.10 of the Revised

Code;
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+263+—(25) The refundable credit for rehabilitating a

historic building under section 5747.76 of the Revised Code;

Ml £ =11 o
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(B) For any credit, except the refundable credits
enumerated in this section and the credit granted under division
(H) of section 5747.08 of the Revised Code, the amount of the
credit for a taxable year shall not exceed the taxpayer's
aggregate amount of tax due under section 5747.02 of the Revised
Code, after allowing for any other credit that precedes it in
the order required under this section. Any excess amount of a
particular credit may be carried forward if authorized under the
section creating that credit. Nothing in this chapter shall be
construed to allow a taxpayer to claim, directly or indirectly,

a credit more than once for a taxable year.
Sec. 5748.01. As used in this chapter:

(A) "School district income tax" means an income tax

adopted under one of the following:

(1) Former section 5748.03 of the Revised Code as it
existed prior to its repeal by Amended Substitute House Bill No.
291 of the 115th general assembly;

(2) Section 5748.03 of the Revised Code as enacted in

Substitute Senate Bill No. 28 of the 118th general assembly;

(3) Section 5748.08 of the Revised Code as enacted in
Amended Substitute Senate Bill No. 17 of the 122nd general

assembly;

(4) Section 5748.021 of the Revised Code;
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(5) Section 5748.081 of the Revised Code;
(6) Section 5748.09 of the Revised Code.

(B) "Individual" means an individual subject to the tax

levied by section 5747.02 of the Revised Code.

(C) "Estate" means an estate subject to the tax levied by

section 5747.02 of the Revised Code.

(D) "Taxable year" means a taxable year as defined in

division (M) of section 5747.01 of the Revised Code.
(E) "Taxable income" means:

(1) In the case of an individual, one of the following, as

specified in the resolution imposing the tax:

(a) Ohio adjusted gross income for the taxable year as
defined in division (A) of section 5747.01 of the Revised Code,
less the exemptions provided by section 5747.02 of the Revised
Code, plus any amount deducted under division (A)43+3—(29) of

section 5747.01 of the Revised Code for the taxable year;

(b) Wages, salaries, tips, and other employee compensation
to the extent included in Ohio adjusted gross income as defined
in section 5747.01 of the Revised Code, and net earnings from
self-employment, as defined in section 1402 (a) of the Internal
Revenue Code, to the extent included in Ohio adjusted gross

income.

(2) In the case of an estate, taxable income for the
taxable year as defined in division (S) of section 5747.01 of

the Revised Code.
(F) "Resident" of the school district means:

(1) An individual who is a resident of this state as
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defined in division (I) of section 5747.01 of the Revised Code

during all or a portion of the taxable year and who, during all
or a portion of such period of state residency, is domiciled in
the school district or lives in and maintains a permanent place

of abode in the school district;

(2) An estate of a decedent who, at the time of death, was

domiciled in the school district.
(G) "School district income" means:

(1) With respect to an individual, the portion of the
taxable income of an individual that is received by the
individual during the portion of the taxable year that the
individual is a resident of the school district and the school
district income tax is in effect in that school district. An
individual may have school district income with respect to more

than one school district.

(2) With respect to an estate, the taxable income of the
estate for the portion of the taxable year that the school

district income tax is in effect in that school district.

(H) "Taxpayer" means an individual or estate having school
district income upon which a school district income tax is

imposed.

(I) "School district purposes" means any of the purposes
for which a tax may be levied pursuant to division (A) of
section 5705.21 of the Revised Code, including the combined

purposes authorized by section 5705.217 of the Revised Code.

Section 2. That existing sections 901.13, 5733.01,

5733.04, 5733.057, 5733.09, 5733.12, 5733.98, 5747.01, 5747.012,
5747.03, 5747.08, 5747.082, 5747.11, 5747.13, 5747.132, 5747.14,

5747.15, 5747.20, 5747.21, 5747.212, 5747.22, 5747.221,
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5747.231, 5747.28, 5747.30, 5747.331, 5747.44, 5747.65, 5747.98,
and 5748.01 and sections 5733.0611, 5733.40, 5733.401, 5733.402,
5733.41, 5747.059, 5747.40, 5747.401, 5747.41, 5747.42, 5747.43,
5747.45, 5747.451, 5747.453, and 5747.75 of the Revised Code are

hereby repealed.

Section 3. The amendment by this act of existing division
(A) (21) (d) of section 5747.01 of the Revised Code is intended to
clarify and be declaratory of the law as it existed before the

amendment.

Section 4. The amendment, enactment, or repeal by this act
of sections 901.13, 5733.01, 5733.04, 5733.057, 5733.0611,
5733.09, 5733.12, 5733.40, 5733.401, 5733.402, 5733.41, 5733.98,
5747.01, 5747.012, 5747.03, 5747.059, 5747.08, 5747.082,
5747.11, 5747.13, 5747.132, 5747.14, 5747.15, 5747.20, 5747.21,
5747.212, 5747.22, 5747.221, 5747.231, 5747.28, 5747.30,
5747.331, 5747.40, 5747.401, 5747.41, 5747.42, 5747.43, 5747.44,
5747.45, 5747.451, 5747.453, 5747.65, 5747.75, 5747.98, and
5748.01 of the Revised Code shall apply to taxable years ending
on or after January 1, 2017. Those sections as they existed
before the effective date of this act continue to apply to

taxable years ending before January 1, 2017.
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