As Introduced

132nd General Assembly
Regular Session H. B. No. 268

2017-2018
Representative Henne

Cosponsors: Representatives Butler, Romanchuk, Brenner, McColley, Becker,
Hood, Retherford, Seitz, Scherer, Thompson, Goodman, Kick

A BILL

To amend sections 4123.35, 4123.351, 4123.352, and
4123.82 and to enact section 4123.354 of the
Revised Code to make changes to the Workers'
Compensation Law with respect to self-insuring

employers.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4123.35, 4123.351, 4123.352, and
4123.82 be amended and section 4123.354 of the Revised Code be

enacted to read as follows:

Sec. 4123.35. (A) Except as provided in this section, and
until the policy year commencing July 1, 2015, every private
employer and every publicly owned utility shall pay semiannually
in the months of January and July into the state insurance fund
the amount of annual premium the administrator of workers'
compensation fixes for the employment or occupation of the
employer, the amount of which premium to be paid by each
employer to be determined by the classifications, rules, and
rates made and published by the administrator. The employer

shall pay semiannually a further sum of money into the state
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insurance fund as may be ascertained to be due from the employer

by applying the rules of the administrator.

Except as otherwise provided in this section, for a policy
year commencing on or after July 1, 2015, every private employer
and every publicly owned utility shall pay annually in the month
of June immediately preceding the policy year into the state
insurance fund the amount of estimated annual premium the
administrator fixes for the employment or occupation of the
employer, the amount of which estimated premium to be paid by
each employer to be determined by the classifications, rules,
and rates made and published by the administrator. The employer
shall pay a further sum of money into the state insurance fund
as may be ascertained to be due from the employer by applying
the rules of the administrator. Upon receipt of the payroll
report required by division (B) of section 4123.26 of the
Revised Code, the administrator shall adjust the premium and
assessments charged to each employer for the difference between
estimated gross payrolls and actual gross payrolls, and any
balance due to the administrator shall be immediately paid by
the employer. Any balance due the employer shall be credited to

the employer's account.

For a policy year commencing on or after July 1, 2015,
each employer that is recognized by the administrator as a
professional employer organization shall pay monthly into the
state insurance fund the amount of premium the administrator
fixes for the employer for the prior month based on the actual
payroll of the employer reported pursuant to division (C) of

section 4123.26 of the Revised Code.

A receipt certifying that payment has been made shall be

issued to the employer by the bureau of workers' compensation.
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The receipt is prima-facie evidence of the payment of the
premium. The administrator shall provide each employer written
proof of workers' compensation coverage as is required in
section 4123.83 of the Revised Code. Proper posting of the
notice constitutes the employer's compliance with the notice

requirement mandated in section 4123.83 of the Revised Code.

The bureau shall verify with the secretary of state the
existence of all corporations and organizations making
application for workers' compensation coverage and shall require
every such application to include the employer's federal

identification number.

A private employer who has contracted with a subcontractor
is liable for the unpaid premium due from any subcontractor with
respect to that part of the payroll of the subcontractor that is

for work performed pursuant to the contract with the employer.

Division (A) of this section providing for the payment of
premiums semiannually does not apply to any employer who was a
subscriber to the state insurance fund prior to January 1, 1914,
or, until July 1, 2015, who may first become a subscriber to the
fund in any month other than January or July. Instead, the
semiannual premiums shall be paid by those employers from time
to time upon the expiration of the respective periods for which
payments into the fund have been made by them. After July 1,
2015, an employer who first becomes a subscriber to the fund on
any day other than the first day of July shall pay premiums
according to rules adopted by the administrator, with the advice
and consent of the bureau of workers' compensation board of
directors, for the remainder of the policy year for which the

coverage is effective.

The administrator, with the advice and consent of the
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board, shall adopt rules to permit employers to make periodic
payments of the premium and assessment due under this division.
The rules shall include provisions for the assessment of
interest charges, where appropriate, and for the assessment of
penalties when an employer fails to make timely premium
payments. The administrator, in the rules the administrator
adopts, may set an administrative fee for these periodic
payments. An employer who timely pays the amounts due under this
division is entitled to all of the benefits and protections of
this chapter. Upon receipt of payment, the bureau shall issue a
receipt to the employer certifying that payment has been made,
which receipt is prima-facie evidence of payment. Workers'
compensation coverage under this chapter continues uninterrupted

upon timely receipt of payment under this division.

Every public employer, except public employers that are
self-insuring employers under this section, shall comply with
sections 4123.38 to 4123.41, and 4123.48 of the Revised Code in
regard to the contribution of moneys to the public insurance

fund.

(B) Employers who will abide by the rules of the
administrator and who may be of sufficient financial ability to
render certain the payment of compensation to injured employees
or the dependents of killed employees, and the furnishing of
medical, surgical, nursing, and hospital attention and services
and medicines, and funeral expenses, equal to or greater than is

provided for in sections 4123.52, 4123.55 to 4123.62, and

4123.64 to 4123.67 of the Revised Code—and—wheo—deo—rotdesire—+eo

sustainedby—thedireet—payment—+theresf; upon a finding of such
facts by the administrator, may be granted the privilege to pay

individually compensation, and furnish medical, surgical,
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nursing, and hospital services and attention and funeral
expenses directly to injured employees or the dependents of
killed employees, thereby being granted status as a self-
insuring employer. The administrator may charge employers who
apply for the status as a self-insuring employer a reasonable
application fee to cover the bureau's costs in connection with
processing and making a determination with respect to an

application.

All employers granted status as self-insuring employers
shall demonstrate sufficient financial and administrative
ability to assure that all obligations under this section are
promptly met. The administrator shall deny the privilege where
the employer is unable to demonstrate the employer's ability to
promptly meet all the obligations imposed on the employer by

this section.

(1) The administrator shall consider, but is not limited
to, the following factors, where applicable, in determining the
employer's ability to meet all of the obligations imposed on the

employer by this section:

(a) The employer has operated in this state for a minimum
of two years, provided that an employer who has purchased,
acquired, or otherwise succeeded to the operation of a business,
or any part thereof, situated in this state that has operated

for at least two years in this state, also shall qualify;

(b) Where the employer previously contributed to the state
insurance fund or is a successor employer as defined by bureau

rules, the amount of the buyout, as defined by bureau rules;

(c) The sufficiency of the employer's assets located in

this state to insure the employer's solvency in paying
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compensation directly;

(d) The financial records, documents, and data, certified
by a certified public accountant, necessary to provide the
employer's full financial disclosure. The records, documents,
and data include, but are not limited to, balance sheets and
profit and loss history for the current year and previous four

years.

(e) The employer's organizational plan for the

administration of the workers' compensation law;

(f) The employer's proposed plan to inform employees of
the change from a state fund insurer to a self-insuring
employer, the procedures the employer will follow as a self-
insuring employer, and the employees' rights to compensation and

benefits; and

(g) The employer has either an account in a financial
institution in this state, or if the employer maintains an
account with a financial institution outside this state, ensures
that workers' compensation checks are drawn from the same
account as payroll checks or the employer clearly indicates that
payment will be honored by a financial institution in this

state.

The administrator may waive the requirements of division
(B) (1) (a) of this section and the requirement of division (B) (1)
(d) of this section that the financial records, documents, and
data be certified by a certified public accountant. The
administrator shall adopt rules establishing the criteria that
an employer shall meet in order for the administrator to waive
the requirements of divisions (B) (1) (a) and (d) of this section.

Such rules may require additional security of that employer
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pursuant to division (E) of section 4123.351 or division (E) of

section 4123.354 of the Revised Code.

The administrator shall waive the regquirement of division

(B) (1) (¢) of this section if an employver holds a rating of B3 or

higher according to Moody's investors service, inc., or a

comparable rating by an independent rating agency similar to

Moody's investors service, inc.

The administrator shall not grant the status of self-
insuring employer to the state, except that the administrator
may grant the status of self-insuring employer to a state
institution of higher education, including its hospitals, that

meets the requirements of division (B) (2) of this section.

(2) When considering the application of a public employer,
except for a board of county commissioners described in division
(G) of section 4123.01 of the Revised Code, a board of a county
hospital, or a publicly owned utility, the administrator shall
verify that the public employer satisfies all of the following

requirements as the requirements apply to that public employer:

(a) For the two-year period preceding application under
this section, the public employer has maintained an unvoted debt
capacity equal to at least two times the amount of the current
annual premium established by the administrator under this
chapter for that public employer for the year immediately
preceding the year in which the public employer makes

application under this section.

(b) For each of the two fiscal years preceding application
under this section, the unreserved and undesignated year-end
fund balance in the public employer's general fund is equal to

at least five per cent of the public employer's general fund
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revenues for the fiscal year computed in accordance with

generally accepted accounting principles.

(c) For the five-year period preceding application under
this section, the public employer, to the extent applicable, has
complied fully with the continuing disclosure requirements
established in rules adopted by the United States securities and

exchange commission under 17 C.F.R. 240.15c 2-12.

(d) For the five-year period preceding application under
this section, the public employer has not had its local
government fund distribution withheld on account of the public

employer being indebted or otherwise obligated to the state.

(e) For the five-year period preceding application under
this section, the public employer has not been under a fiscal
watch or fiscal emergency pursuant to section 118.023, 118.04,

or 3316.03 of the Revised Code.

(f) For the public employer's fiscal year preceding
application under this section, the public employer has obtained
an annual financial audit as required under section 117.10 of
the Revised Code, which has been released by the auditor of
state within seven months after the end of the public employer's

fiscal year.

(g) On the date of application, the public employer holds
a debt rating of Aa3 or higher according to Moody's investors
service, inc., or a comparable rating by an independent rating

agency similar to Moody's investors service, inc.

(h) The public employer agrees to generate an annual
accumulating book reserve in its financial statements reflecting
an actuarially generated reserve adequate to pay projected

claims under this chapter for the applicable period of time, as
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determined by the administrator.

(i) For a public employer that is a hospital, the public
employer shall submit audited financial statements showing the
hospital's overall liquidity characteristics, and the
administrator shall determine, on an individual basis, whether
the public employer satisfies liquidity standards equivalent to

the liquidity standards of other public employers.

(3J) Any additional criteria that the administrator adopts

by rule pursuant to division (E) of this section.

The administrator may adopt rules establishing the
criteria that a public employer shall satisfy in order for the
administrator to waive any of the requirements listed in
divisions (B) (2) (a) to (j) of this section. The rules may
require additional security from that employer pursuant to
division (E) of section 4123.351 of the Revised Code. The
administrator shall not waive any of the requirements listed in
divisions (B) (2) (a) to (j) of this section for a public employer
who does not satisfy the criteria established in the rules the

administrator adopts.

(C) A board of county commissioners described in division
(G) of section 4123.01 of the Revised Code, as an employer, that
will abide by the rules of the administrator and that may be of
sufficient financial ability to render certain the payment of
compensation to injured employees or the dependents of killed
employees, and the furnishing of medical, surgical, nursing, and
hospital attention and services and medicines, and funeral
expenses, equal to or greater than is provided for in sections

4123.52, 4123.55 to 4123.62, and 4123.64 to 4123.67 of the
Revised Code—ape—that—deoes—pot—desire—to—ipsure—the—payment—

: : e e e . 3 red Y
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payment—thereef; upon a finding of such facts by the 256
administrator, may be granted the privilege to pay individually 257
compensation, and furnish medical, surgical, nursing, and 258
hospital services and attention and funeral expenses directly to 259
injured employees or the dependents of killed employees, thereby 260
being granted status as a self-insuring employer. The 261
administrator may charge a board of county commissioners 262
described in division (G) of section 4123.01 of the Revised Code 263
that applies for the status as a self-insuring employer a 264
reasonable application fee to cover the bureau's costs in 265
connection with processing and making a determination with 266
respect to an application. All employers granted such status 267
shall demonstrate sufficient financial and administrative 268
ability to assure that all obligations under this section are 269
promptly met. The administrator shall deny the privilege where 270
the employer is unable to demonstrate the employer's ability to 271
promptly meet all the obligations imposed on the employer by 272
this section. The administrator shall consider, but is not 273
limited to, the following factors, where applicable, in 274
determining the employer's ability to meet all of the 275
obligations imposed on the board as an employer by this section: 276

(1) The board has operated in this state for a minimum of 277
two years; 278

(2) Where the board previously contributed to the state 279
insurance fund or is a successor employer as defined by bureau 280
rules, the amount of the buyout, as defined by bureau rules; 281

(3) The sufficiency of the board's assets located in this 282
state to insure the board's solvency in paying compensation 283
directly; 284

(4) The financial records, documents, and data, certified 285
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by a certified public accountant, necessary to provide the 286
board's full financial disclosure. The records, documents, and 287
data include, but are not limited to, balance sheets and profit 288
and loss history for the current year and previous four years. 289

(5) The board's organizational plan for the administration 290
of the workers' compensation law; 291

(6) The board's proposed plan to inform employees of the 292
proposed self-insurance, the procedures the board will follow as 293
a self-insuring employer, and the employees' rights to 294
compensation and benefits; 295

(7) The board has either an account in a financial 296
institution in this state, or if the board maintains an account 297
with a financial institution outside this state, ensures that 298
workers' compensation checks are drawn from the same account as 299
payroll checks or the board clearly indicates that payment will 300
be honored by a financial institution in this state; 301

(8) The board shall provide the administrator a surety 302
bond in an amount equal to one hundred twenty-five per cent of 303
the projected losses as determined by the administrator. 304

(D) The administrator shall require a surety bond from all 305
self-insuring employers, issued pursuant to section 4123.351_or 306
4123.354 of the Revised Code,_as applicable, that is sufficient 307
to compel, or secure to injured employees, or to the dependents 308
of employees killed, the payment of compensation and expenses, 309
which shall in no event be less than that paid or furnished out 310
of the state insurance fund in similar cases to injured 311
employees or to dependents of killed employees whose employers 312
contribute to the fund, except when an employee of the employer, 313

who has suffered the loss of a hand, arm, foot, leg, or eye 314
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prior to the injury for which compensation is to be paid, and
thereafter suffers the loss of any other of the members as the
result of any injury sustained in the course of and arising out
of the employee's employment, the compensation to be paid by the
self-insuring employer is limited to the disability suffered in
the subsequent injury, additional compensation, if any, to be
paid by the bureau out of the surplus created by section 4123.34

of the Revised Code.

(E) In addition to the requirements of this section, the
administrator shall make and publish rules governing the manner
of making application and the nature and extent of the proof
required to justify a finding of fact by the administrator as to
granting the status of a self-insuring employer, which rules
shall be general in their application, one of which rules shall
provide that all self-insuring employers shall pay into the
state insurance fund such amounts as are required to be credited
to the surplus fund in division (B) of section 4123.34 of the
Revised Code. The administrator may adopt rules establishing
requirements in addition to the requirements described in
division (B) (2) of this section that a public employer shall

meet in order to qualify for self-insuring status.

Employers shall secure directly from the bureau central
offices application forms upon which the bureau shall stamp a
designating number. Prior to submission of an application, an
employer shall make available to the bureau, and the bureau
shall review, the information described in division (B) (1) of
this section, and public employers shall make available, and the
bureau shall review, the information necessary to verify whether
the public employer meets the requirements listed in division
(B) (2) of this section. An employer shall file the completed

application forms with an application fee, which shall cover the
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costs of processing the application, as established by the
administrator, by rule, with the bureau at least ninety days
prior to the effective date of the employer's new status as a
self-insuring employer. The application form is not deemed
complete until all the required information is attached thereto.
The bureau shall only accept applications that contain the

required information.

(F) The bureau shall review completed applications within
a reasonable time. If the bureau determines to grant an employer
the status as a self-insuring employer, the bureau shall issue a
statement, containing its findings of fact, that is prepared by
the bureau and signed by the administrator. If the bureau
determines not to grant the status as a self-insuring employer,
the bureau shall notify the employer of the determination and
require the employer to continue to pay its full premium into
the state insurance fund. The administrator also shall adopt
rules establishing a minimum level of performance as a criterion
for granting and maintaining the status as a self-insuring
employer and fixing time limits beyond which failure of the
self-insuring employer to provide for the necessary medical
examinations and evaluations may not delay a decision on a

claim.

(G) The administrator shall adopt rules setting forth
procedures for auditing the program of self-insuring employers.
The bureau shall conduct the audit upon a random basis or
whenever the bureau has grounds for believing that a self-
insuring employer is not in full compliance with bureau rules or

this chapter.

The administrator shall monitor the programs conducted by

self-insuring employers, to ensure compliance with bureau
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requirements and for that purpose, shall develop and issue to

self-insuring employers standardized forms for use by the self-
insuring employer in all aspects of the self-insuring employers'
direct compensation program and for reporting of information to

the bureau.

The bureau shall receive and transmit to the self-insuring
employer all complaints concerning any self-insuring employer.
In the case of a complaint against a self-insuring employer, the
administrator shall handle the complaint through the self-
insurance division of the bureau. The bureau shall maintain a
file by employer of all complaints received that relate to the
employer. The bureau shall evaluate each complaint and take

appropriate action.

The administrator shall adopt as a rule a prohibition
against any self-insuring employer from harassing, dismissing,
or otherwise disciplining any employee making a complaint, which
rule shall provide for a financial penalty to be levied by the

administrator payable by the offending self-insuring employer.

(H) For the purpose of making determinations as to whether
to grant status as a self-insuring employer, the administrator
may subscribe to and pay for a credit reporting service that
offers financial and other business information about individual
employers. The costs in connection with the bureau's
subscription or individual reports from the service about an
applicant may be included in the application fee charged

employers under this section.

(I) A self-insuring employer that returns to the state
insurance fund as a state fund employer shall provide the
administrator with medical costs and indemnity costs by claim,

and payroll by manual classification and year, and such other
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information the administrator may require. The self-insuring
employer shall submit this information by dates and in a format
determined by the administrator. The administrator shall develop
a state fund experience modification factor for a self-insuring
employer that returns to the state insurance fund based in whole
or in part on the employer's self-insured experience and the

information submitted.

(J) On the first day of July of each year, the
administrator shall calculate separately each self-insuring
employer's assessments for the safety and hygiene fund,
administrative costs pursuant to section 4123.342 of the Revised
Code, and for the surplus fund under division (B) of section
4123.34 of the Revised Code, on the basis of the paid
compensation attributable to the individual self-insuring

employer according to the following calculation:

(1) The total assessment against all self-insuring
employers as a class for each fund and for the administrative
costs for the year that the assessment is being made, as
determined by the administrator, divided by the total amount of
paid compensation for the previous calendar year attributable to

all amenable self-insuring employers;

(2) Multiply the gquotient in division (J) (1) of this
section by the total amount of paid compensation for the
previous calendar year that is attributable to the individual
self-insuring employer for whom the assessment is being
determined. Each self-insuring employer shall pay the assessment
that results from this calculation, unless the assessment
resulting from this calculation falls below a minimum
assessment, which minimum assessment the administrator shall

determine on the first day of July of each year with the advice
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and consent of the bureau of workers' compensation board of
directors, in which event, the self-insuring employer shall pay

the minimum assessment.

In determining the total amount due for the total
assessment against all self-insuring employers as a class for
each fund and the administrative assessment, the administrator
shall reduce proportionately the total for each fund and
assessment by the amount of money in the self-insurance
assessment fund as of the date of the computation of the

assessment.

The administrator shall calculate the assessment for the
portion of the surplus fund under division (B) of section
4123.34 of the Revised Code that is used for reimbursement to a
self-insuring employer under division (H) of section 4123.512 of
the Revised Code in the same manner as set forth in divisions
(J) (1) and (2) of this section except that the administrator
shall calculate the total assessment for this portion of the
surplus fund only on the basis of those self-insuring employers
that retain participation in reimbursement to the self-insuring
employer under division (H) of section 4123.512 of the Revised
Code and the individual self-insuring employer's proportion of
paid compensation shall be calculated only for those self-
insuring employers who retain participation in reimbursement to
the self-insuring employer under division (H) of section

4123.512 of the Revised Code.

An employer who no longer is a self-insuring employer in
this state or who no longer is operating in this state, shall
continue to pay assessments for administrative costs and for the
surplus fund under division (B) of section 4123.34 of the

Revised Code based upon paid compensation attributable to claims
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that occurred while the employer was a self-insuring employer

within this state.

(K) There is hereby created in the state treasury the
self-insurance assessment fund. All investment earnings of the
fund shall be deposited in the fund. The administrator shall use
the money in the self-insurance assessment fund only for
administrative costs as specified in section 4123.341 of the

Revised Code.

(L) Every self-insuring employer shall certify, in
affidavit form subject to the penalty for perjury, to the bureau
the amount of the self-insuring employer's paid compensation for
the previous calendar year. In reporting paid compensation paid
for the previous year, a self-insuring employer shall exclude
from the total amount of paid compensation any reimbursement the
self-insuring employer receives in the previous calendar year
from the surplus fund pursuant to section 4123.512 of the
Revised Code for any paid compensation. The self-insuring
employer also shall exclude from the paid compensation reported
any amount recovered under section 4123.931 of the Revised Code
and any amount that is determined not to have been payable to or
on behalf of a claimant in any final administrative or judicial
proceeding. The self-insuring employer shall exclude such
amounts from the paid compensation reported in the reporting
period subsequent to the date the determination is made. The
administrator shall adopt rules, in accordance with Chapter 119.

of the Revised Code, that provide for all of the following:

(1) Establishing the date by which self-insuring employers
must submit such information and the amount of the assessments
provided for in division (J) of this section for employers who

have been granted self-insuring status within the last calendar
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year; 496
(2) If an employer fails to pay the assessment when due, 497
the administrator may add a late fee penalty of not more than 498
five hundred dollars to the assessment plus an additional 499
penalty amount as follows: 500
(a) For an assessment from sixty-one to ninety days past 501
due, the prime interest rate, multiplied by the assessment due; 502
(b) For an assessment from ninety-one to one hundred 503
twenty days past due, the prime interest rate plus two per cent, 504
multiplied by the assessment due; 505
(c) For an assessment from one hundred twenty-one to one 506
hundred fifty days past due, the prime interest rate plus four 507
per cent, multiplied by the assessment due; 508
(d) For an assessment from one hundred fifty-one to one 509
hundred eighty days past due, the prime interest rate plus six 510
per cent, multiplied by the assessment due; 511
(e) For an assessment from one hundred eighty-one to two 512
hundred ten days past due, the prime interest rate plus eight 513
per cent, multiplied by the assessment due; 514
(f) For each additional thirty-day period or portion 515
thereof that an assessment remains past due after it has 516
remained past due for more than two hundred ten days, the prime 517
interest rate plus eight per cent, multiplied by the assessment 518
due. 519
(3) An employer may appeal a late fee penalty and penalty 520
assessment to the administrator. 521
For purposes of division (L) (2) of this section, "prime 522

interest rate" means the average bank prime rate, and the 523
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administrator shall determine the prime interest rate in the
same manner as a county auditor determines the average bank

prime rate under section 929.02 of the Revised Code.

The administrator shall include any assessment and
penalties that remain unpaid for previous assessment periods in
the calculation and collection of any assessments due under this

division or division (J) of this section.

(M) As used in this section, "paid compensation”" means all
amounts paid by a self-insuring employer for living maintenance
benefits, all amounts for compensation paid pursuant to sections
4121.63, 4121.67, 4123.56, 4123.57, 4123.58, 4123.59, 4123.60,
and 4123.64 of the Revised Code, all amounts paid as wages in
lieu of such compensation, all amounts paid in lieu of such
compensation under a nonoccupational accident and sickness
program fully funded by the self-insuring employer, and all
amounts paid by a self-insuring employer for a violation of a
specific safety standard pursuant to Section 35 of Article II,

Ohio Constitution and section 4121.47 of the Revised Code.

(N) Should any section of this chapter or Chapter 4121. of
the Revised Code providing for self-insuring employers'
assessments based upon compensation paid be declared
unconstitutional by a final decision of any court, then that
section of the Revised Code declared unconstitutional shall
revert back to the section in existence prior to November 3,

1989, providing for assessments based upon payroll.

(O) The administrator may grant a self-insuring employer
the privilege to self-insure a construction project entered into
by the self-insuring employer that is scheduled for completion
within six years after the date the project begins, and the

total cost of which is estimated to exceed one hundred million
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dollars or, for employers described in division (R) of this
section, if the construction project is estimated to exceed
twenty-five million dollars. The administrator may waive such
cost and time criteria and grant a self-insuring employer the
privilege to self-insure a construction project regardless of
the time needed to complete the construction project and
provided that the cost of the construction project is estimated
to exceed fifty million dollars. A self-insuring employer who
desires to self-insure a construction project shall submit to
the administrator an application listing the dates the
construction project is scheduled to begin and end, the
estimated cost of the construction project, the contractors and
subcontractors whose employees are to be self-insured by the
self-insuring employer, the provisions of a safety program that
is specifically designed for the construction project, and a
statement as to whether a collective bargaining agreement
governing the rights, duties, and obligations of each of the
parties to the agreement with respect to the construction
project exists between the self-insuring employer and a labor

organization.

A self-insuring employer may apply to self-insure the

employees of either of the following:

(1) All contractors and subcontractors who perform labor

or work or provide materials for the construction project;

(2) All contractors and, at the administrator's
discretion, a substantial number of all the subcontractors who
perform labor or work or provide materials for the construction

project.

Upon approval of the application, the administrator shall

mail a certificate granting the privilege to self-insure the
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construction project to the self-insuring employer. The
certificate shall contain the name of the self-insuring employer
and the name, address, and telephone number of the self-insuring
employer's representatives who are responsible for administering
workers' compensation claims for the construction project. The
self-insuring employer shall post the certificate in a

conspicuous place at the site of the construction project.

The administrator shall maintain a record of the
contractors and subcontractors whose employees are covered under
the certificate issued to the self-insured employer. A self-
insuring employer immediately shall notify the administrator
when any contractor or subcontractor is added or eliminated from

inclusion under the certificate.

Upon approval of the application, the self-insuring
employer is responsible for the administration and payment of
all claims under this chapter and Chapter 4121. of the Revised
Code for the employees of the contractor and subcontractors
covered under the certificate who receive injuries or are killed
in the course of and arising out of employment on the
construction project, or who contract an occupational disease in
the course of employment on the construction project. For
purposes of this chapter and Chapter 4121. of the Revised Code,
a claim that is administered and paid in accordance with this
division is considered a claim against the self-insuring
employer listed in the certificate. A contractor or
subcontractor included under the certificate shall report to the
self-insuring employer listed in the certificate, all claims
that arise under this chapter and Chapter 4121. of the Revised
Code in connection with the construction project for which the

certificate is issued.
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A self-insuring employer who complies with this division
is entitled to the protections provided under this chapter and
Chapter 4121. of the Revised Code with respect to the employees
of the contractors and subcontractors covered under a
certificate issued under this division for death or injuries
that arise out of, or death, injuries, or occupational diseases
that arise in the course of, those employees' employment on that
construction project, as i1if the employees were employees of the
self-insuring employer, provided that the self-insuring employer
also complies with this section. No employee of the contractors
and subcontractors covered under a certificate issued under this
division shall be considered the employee of the self-insuring
employer listed in that certificate for any purposes other than
this chapter and Chapter 4121. of the Revised Code. Nothing in
this division gives a self-insuring employer authority to
control the means, manner, or method of employment of the
employees of the contractors and subcontractors covered under a

certificate issued under this division.

The contractors and subcontractors included under a
certificate issued under this division are entitled to the
protections provided under this chapter and Chapter 4121. of the
Revised Code with respect to the contractor's or subcontractor's
employees who are employed on the construction project which is
the subject of the certificate, for death or injuries that arise
out of, or death, injuries, or occupational diseases that arise
in the course of, those employees' employment on that

construction project.

The contractors and subcontractors included under a
certificate issued under this division shall identify in their
payroll records the employees who are considered the employees

of the self-insuring employer listed in that certificate for
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purposes of this chapter and Chapter 4121. of the Revised Code,
and the amount that those employees earned for employment on the
construction project that is the subject of that certificate.
Notwithstanding any provision to the contrary under this chapter
and Chapter 4121. of the Revised Code, the administrator shall
exclude the payroll that is reported for employees who are
considered the employees of the self-insuring employer listed in
that certificate, and that the employees earned for employment
on the construction project that is the subject of that
certificate, when determining those contractors' or
subcontractors' premiums or assessments required under this
chapter and Chapter 4121. of the Revised Code. A self-insuring
employer issued a certificate under this division shall include
in the amount of paid compensation it reports pursuant to
division (L) of this section, the amount of paid compensation
the self-insuring employer paid pursuant to this division for

the previous calendar year.

Nothing in this division shall be construed as altering
the rights of employees under this chapter and Chapter 4121. of
the Revised Code as those rights existed prior to September 17,
1996. Nothing in this division shall be construed as altering
the rights devolved under sections 2305.31 and 4123.82 of the
Revised Code as those rights existed prior to September 17,

1996.

As used in this division, "privilege to self-insure a
construction project" means privilege to pay individually
compensation, and to furnish medical, surgical, nursing, and
hospital services and attention and funeral expenses directly to

injured employees or the dependents of killed employees.

(P) A self-insuring employer whose application is granted
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under division (O) of this section shall designate a safety
professional to be responsible for the administration and
enforcement of the safety program that is specifically designed
for the construction project that is the subject of the

application.

A self-insuring employer whose application is granted
under division (0O) of this section shall employ an ombudsperson
for the construction project that is the subject of the
application. The ombudsperson shall have experience in workers'
compensation or the construction industry, or both. The

ombudsperson shall perform all of the following duties:

(1) Communicate with and provide information to employees
who are injured in the course of, or whose injury arises out of
employment on the construction project, or who contract an
occupational disease in the course of employment on the

construction project;

(2) Investigate the status of a claim upon the request of

an employee to do so;

(3) Provide information to claimants, third party
administrators, employers, and other persons to assist those
persons in protecting their rights under this chapter and

Chapter 4121. of the Revised Code.

A self-insuring employer whose application is granted
under division (0) of this section shall post the name of the
safety professional and the ombudsperson and instructions for
contacting the safety professional and the ombudsperson in a

conspicuous place at the site of the construction project.

(Q) The administrator may consider all of the following

when deciding whether to grant a self-insuring employer the
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privilege to self-insure a construction project as provided 704
under division (0O) of this section: 705

(1) Whether the self-insuring employer has an 706
organizational plan for the administration of the workers' 707
compensation law; 708

(2) Whether the safety program that is specifically 709
designed for the construction project provides for the safety of 710
employees employed on the construction project, is applicable to 711
all contractors and subcontractors who perform labor or work or 712
provide materials for the construction project, and has as a 713
component, a safety training program that complies with 714
standards adopted pursuant to the "Occupational Safety and 715
Health Act of 1970," 84 Stat. 1590, 29 U.S.C.A. 651, and 716
provides for continuing management and employee involvement; 717

(3) Whether granting the privilege to self-insure the 718
construction project will reduce the costs of the construction 719
project; 720

(4) Whether the self-insuring employer has employed an 721
ombudsperson as required under division (P) of this section; 722

(5) Whether the self-insuring employer has sufficient 723
surety to secure the payment of claims for which the self- 724
insuring employer would be responsible pursuant to the granting 725
of the privilege to self-insure a construction project under 726
division (O) of this section. 727

(R) As used in divisions (0), (P), and (Q), "self-insuring 728
employer" includes the following employers, whether or not they 729
have been granted the status of being a self-insuring employer 730
under division (B) of this section: 731

(1) A state institution of higher education; 732
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(2) A school district;

(3) A county school financing district;

(4) An educational service center;

(5) A community school established under Chapter 3314. of

the Revised Code;

(6) A municipal power agency as defined in section

3734.058 of the Revised Code.

(S) As used in this section:

(1) "Unvoted debt capacity" means the amount of money that
a public employer may borrow without voter approval of a tax

levy;

(2) "State institution of higher education" means the
state universities listed in section 3345.011 of the Revised
Code, community colleges created pursuant to Chapter 3354. of
the Revised Code, university branches created pursuant to
Chapter 3355. of the Revised Code, technical colleges created
pursuant to Chapter 3357. of the Revised Code, and state
community colleges created pursuant to Chapter 3358. of the

Revised Code.

Sec. 4123.351. (A) The administrator of workers'
compensation shall require every self-insuring employer_who is

not regquired to pay contributions to the self-insuring

employvers' guaranty B fund pursuant to section 4123.354 of the

Revised Code, including any self-insuring employer that is

indemnified by a captive insurance company granted a certificate
of authority under Chapter 3964. of the Revised Code, to pay a
contribution, calculated under this section, to the self-

insuring employers' guaranty fund established pursuant to this

Page 26

733

734

735

736
737

738
739

740

741
742
743

744
745
746
747
748
749
750
751

752
753
754
755
756
757
758
759
760



H. B. No. 268 Page 27
As Introduced

section. The fund shall provide for payment of compensation and
benefits to employees of the self-insuring employer in order to

cover any default in payment by that employer.

(B) The bureau of workers' compensation shall operate the
self-insuring employers' guaranty fund for self-insuring

employers_who are required to pay contributions to the fund

under this section. The administrator annually shall establish

the contributions due from self-insuring employers_who are

required to pay contributions to the fund for the fund at rates

as low as possible but such as will assure sufficient moneys to
guarantee the payment of any claims against the fund. The
bureau's operation of the fund is not subject to sections
3929.10 to 3929.18 of the Revised Code or to regulation by the

superintendent of insurance.

(C) If a self-insuring employer who is required to pay

contributions to the fund defaults, the bureau shall recover the

amounts paid as a result of the default from the self-insuring
employers' guaranty fund. If a self-insuring employer who is

required to pay contributions to the fund defaults and is in

compliance with this section for the payment of contributions to
the fund, such self-insuring employer is entitled to the
immunity conferred by section 4123.74 of the Revised Code for
any claim arising during any period the employer is in

compliance with this section.

(D) (1) There is hereby established a self-insuring
employers' guaranty fund, which shall be in the custody of the
treasurer of state and which shall be separate from the other
funds established and administered pursuant to this chapter. The
fund shall consist of contributions and other payments made by

self-insuring employers under this section. All investment
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earnings of the fund shall be credited to the fund. The bureau 791
shall make disbursements from the fund pursuant to this section. 792

(2) The administrator has the same powers to invest any of 793
the surplus or reserve belonging to the fund as are delegated to 794
the administrator under section 4123.44 of the Revised Code with 795
respect to the state insurance fund. The administrator shall 796
apply interest earned solely to the reduction of assessments for 797
contributions from self-insuring employers_under this section 798
and to the payments required due to defaults_under this section. 799

(3) If the bureau of workers' compensation board of 800
directors determines that reinsurance of the risks of the fund 801
is necessary to assure solvency of the fund, the board may: 802

(a) Enter into contracts for the purchase of reinsurance 803
coverage of the risks of the fund with any company or agency 804
authorized by law to issue contracts of reinsurance; 805

(b) Require the administrator to pay the cost of 806
reinsurance from the fund; 807

(c) Include the costs of reinsurance as a liability and 808
estimated liability of the fund. 809

(E) The administrator, with the advice and consent of the 810
board, may adopt rules pursuant to Chapter 119. of the Revised 811
Code for the implementation of this section, including a rule, 812
notwithstanding division (C) of this section, requiring self- 813
insuring employers to provide security in addition to the 814
contribution to the self-insuring employers' guaranty fund 815
required by this section. The additional security required by 816
the rule, as the administrator determines appropriate, shall be 817
sufficient and adequate to provide for financial assurance to 818

meet the obligations of self-insuring employers under this 819
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chapter and Chapter 4121. of the Revised Code.

(F) The purchase of coverage under this section by self-
insuring employers is valid notwithstanding the prohibitions
contained in division (A) of section 4123.82 of the Revised Code
and is in addition to the indemnity contracts that self-insuring
employers may purchase pursuant to division (B) of section

4123.82 of the Revised Code.

(G) The administrator, on behalf of the self-insuring
employers' guaranty fund, has the rights of reimbursement and
subrogation and shall collect from a defaulting self-insuring
employer or other liable person all amounts the administrator
has paid or reasonably expects to pay from the fund on account

of the defaulting self-insuring employer.

(H) The assessments for contributions, the administration
of the self-insuring employers' guaranty fund, the investment of
the money in the fund, and the payment of liabilities incurred

by the fund do not create any liability upon the state.

Except for a gross abuse of discretion, neither the board,
nor the individual members thereof, nor the administrator shall
incur any obligation or liability respecting the assessments for
contributions, the administration of the self-insuring
employers' guaranty fund, the investment of the fund, or the

payment of liabilities therefrom.

Sec. 4123.352. (A) There is hereby created the self-
insuring employers evaluation board consisting of three members.
The member of the industrial commission representing the public
shall be a member of the self-insuring employers evaluation

board and shall serve, ex officio, as—ehairman chairperson. The

governor shall appoint the remaining two members with the advice
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and consent of the senate. One member shall be a member of the
Ohio self-insurance association and one member shall be a
representative of labor. Not more than two of the three members

of the board may be of the same political party.

Of the two members originally appointed by the governor
pursuant to this section, one shall serve an initial term of two
years and one an initial term of four years. Thereafter, terms
of office of the two members are for four years, each term
ending on the same date as the original date of appointment. Any
member appointed to fill a vacancy occurring prior to the

expiration of the term for which—h+s the member's predecessor

was appointed shall hold office for the remainder of such term.
Any member shall continue in office subsequent to the expiration

date of—his the member's term until—his the member's successor

takes office, or until a period of sixty days has elapsed,
whichever occurs first. A vacancy in an unexpired term shall be
filled in the same manner as the original appointment. The
governor may remove any member pursuant to section 3.05 of the

Revised Code.

The board member who also is a member of the commission
shall receive no additional compensation but shall be reimbursed
for actual and necessary expenses in the performance of—his the

board member's duties. The two remaining members of the board

shall receive per diem compensation fixed pursuant to division
(J) of section 124.15 of the Revised Code and actual and

necessary expenses incurred in the performance of their duties.

For administrative purposes, the board is a part of the
bureau of workers' compensation, and the bureau shall furnish
the board with necessary office space, staff, and supplies. The

board shall meet as required by the administrator of workers'
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compensation.

(B) In addition to the grounds listed in section 4123.35
of the Revised Code pertaining to criteria for being granted the
status as a self-insuring employer, the grounds upon which the
administrator may revoke or refuse to renew the status includes
failure to comply with any rules or orders of the administrator
e¥—, failure to pay contributions to the self—imsurime—
emptoyerst—applicable guaranty fund estabiished—Pby—in accordance

with section 4123.351 or 4123.354 of the Revised Code, continued

failure to file medical reports bearing upon the injury of the
claimant, and failure to pay compensation or benefits in
accordance with law in a timely manner. A deficiency in any of
the grounds listed in this division is sufficient to justify the
administrator's revocation or refusal to renew the employer's
status as a self-insuring employer. The administrator need not
revoke or refuse to renew an employer's status as a self-
insuring employer if adequate corrective action is taken by the

employer pursuant to division (C) of this section.

(C) The administrator shall refer to the board all
complaints or allegations of misconduct against a self-insuring
employer or questions as to whether a self-insuring employer
continues to meet minimum standards. The board shall investigate
and may order the employer to take corrective action in
accordance with the schedule the board fixes. The board's
determination in this regard need not be made by formal hearing
but shall be issued in written form and contain the signature of
at least two board members. If the board determines, after a
hearing conducted pursuant to Chapter 119. of the Revised Code
and the rules of the bureau, that the employer has failed to
correct the deficiencies within the time fixed by the board or

is otherwise in violation of this chapter, the board shall
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recommend to the administrator revocation of an employer's
status as a self-insuring employer or such other penalty which
may include, but is not limited to, probation, or a civil
penalty not to exceed ten thousand dollars for each failure. A
board recommendation to revoke an employer's status as a self-
insuring employer shall be by unanimous vote. A recommendation
for any other penalty shall be by majority vote. Where the board
makes recommendations to the administrator for disciplining a
self-insuring employer, the administrator promptly and fully

shall implement the recommendations.

Sec. 4123.354. (A) The administrator of workers'

compensation shall require every emplover who is a self-insuring

employver as a result of a waiver of the requirement of division

(B) (1) (¢) of section 4123.35 of the Revised Code to pay a

contribution, calculated under this section, to the self-

insuring emplovers' guaranty B fund pursuant to this section.

The fund shall provide for payment of compensation and benefits

to employees of the self-insuring employer in order to cover any

default in payment by that emplover.

(B) The bureau of workers' compensation shall operate the

self-insuring employers' quaranty B fund for self-insuring

employers who are required to pay contributions to the fund

under this section. The administrator annually shall establish

the contributions due from self-insuring employers who are

required to pay contributions to the fund at rates as low as

possible but such that will assure sufficient moneys to

guarantee the payment of any claims against the fund. The

bureau's operation of the fund is not subject to sections

3929.10 to 3929.18 of the Revised Code or to requlation by the

superintendent of insurance.
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(C) If a self-insuring employer who is required to pav

contributions to the self-insuring employvers' gquaranty B fund

defaults, the bureau shall recover the amounts paid as a result

of the default from the fund. If a self-insuring employver who is

required to pay contributions to the fund defaults and is in

compliance with this section for the payment of contributions to

the fund, such self-insuring employer is entitled to the

immunity conferred by section 4123.74 of the Revised Code for

any claim arising during any period the employer is in

compliance with this section.

(D) (1) There is hereby established a self-insuring

emplovers' guaranty B fund, which shall be in the custody of the

treasurer of state but shall not be a part of the state

treasury, and which shall be separate from the other funds

established and administered pursuant to this chapter. The fund

shall consist of contributions and other payments made by self-

insuring emplovers under this section. All investment earnings

of the fund shall be credited to the fund. The bureau shall make

disbursements from the fund pursuant to this section.

(2) The administrator has the same powers to invest any of

the surplus or reserve belonging to the fund as are delegated to

the administrator under section 4123.44 of the Revised Code with

respect to the state insurance fund. The administrator shall

apply interest earned solely to the reduction of assessments for

contributions from self-insuring emplovers under this section

and to the payments required due to defaults under this section.

(3) If the bureau of workers' compensation board of

directors determines that reinsurance of the risks of the fund

is necessary to assure solvency of the fund, the board may:

(a) Enter into contracts for the purchase of reinsurance
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coverage of the risks of the fund with any company or agency

authorized by law to issue contracts of reinsurance;

(b) Reguire the administrator to pay the cost of

reinsurance from the fund;

(c) Include the costs of reinsurance as a liability and

estimated liability of the fund.

(E) The administrator, with the advice and consent of the

board, may adopt rules pursuant to Chapter 119. of the Revised

Code for the implementation of this section, including a rule

requiring self-insuring employers to provide security in

addition to the contribution to the self-insuring emplovyers'

guaranty B fund regquired by this section. The additional

security required by the rule, as the administrator determines

appropriate, shall be sufficient and adequate to provide for

financial assurance to meet the obligations of self-insuring

employvers under this chapter and Chapter 4121. of the Revised

Code.

(F) The purchase of coverage under this section by self-

insuring emplovers is wvalid notwithstanding the prohibitions

contained in division (A) of section 4123.82 of the Revised Code

and is in addition to the indemnity contracts that self-insuring

employvers may purchase pursuant to division (B) of section

4123.82 of the Revised Code.

(G) The administrator, on behalf of the self-insuring

employvers' guaranty B fund, has the rights of reimbursement and

subrogation and shall collect from a defaulting self-insuring

employer or other liable person all amounts the administrator

has paid or reasonably expects to pay from the fund on account

of the defaulting self-insuring emplovyer.
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(H) The assessments for contributions, the administration

of the self-insuring emplovyers' guaranty B fund, the investment

of the moneyv in the fund, and the payment of liabilities

incurred by the fund do not create any liability upon the state.

Except for a gross abuse of discretion, neither the board,

nor the individual members thereof, nor the administrator shall

incur any obligation or liability respecting the assessments for

contributions, the administration of the self-insuring

emplovers' guaranty B fund, the investment of the fund, or the

payment of liabilities therefrom.

Sec. 4123.82. (A) AH+-FExcept as otherwise provided in

division (B) of this section, all contracts and agreements are

void which undertake to indemnify or insure an employer against
loss or liability for the payment of compensation to workers or
their dependents for death, injury, or occupational disease
occasioned in the course of the workers' employment, or which
provide that the insurer shall pay the compensation, or which
indemnify the employer against damages when the injury, disease,
or death arises from the failure to comply with any lawful
requirement for the protection of the lives, health, and safety
of employees, or when the same is occasioned by the willful act
of the employer or any of the employer's officers or agents, or
by which it is agreed that the insurer shall pay any such
damages. No license or authority to enter into any such
agreements or issue any such policies of insurance shall be
granted or issued by any public authority in this state. Any
corporation organized or admitted under the laws of this state
to transact liability insurance as defined in section 3929.01 of
the Revised Code may by amendment of its articles of
incorporation or by original articles of incorporation, provide

therein for the authority and purpose to make insurance in
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states, territories, districts, and counties, other than the

state of Ohio, and in the state of Ohio in respect of contracts

permitted by division (B) of this section, indemnifying
employers against loss or liability for payment of compensation
to workers and employees and their dependents for death, injury,
or occupational disease occasioned in the course of the
employment and to insure and indemnify employers against loss,
expense, and liability by risk of bodily injury or death by

accident, disability, sickness, or disease suffered by workers
and employees for which the employer may be liable or has

assumed liability.
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emplovyer.

(2) The administrator may enter into a contract of
indemnity with any such employer upon such terms, payment of
such premium, and for such amount and form of indemnity as the
administrator determines and the bureau of workers' compensation
board of directors may procure reinsurance of the liability of
the public and private funds under this chapter, or any part of
the liability in respect of either or both of the funds, upon
such terms and premiums or other payments from the fund or funds

as the administrator deems prudent in the maintenance of a

solvent fund or funds from year to year.—Whep—making—the—findineg—
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(C) Nothing in this section shall be construed to prohibit
the administrator or an other-states' insurer from providing to
employers in this state other-states' coverage or limited other-
states' coverage in accordance with section 4123.292 of the

Revised Code.

(D) Notwithstanding any other section of the Revised Code,
but subject to division (A) of this section, the superintendent
of insurance shall have the sole authority to regulate any
insurance products, except for the bureau of workers'
compensation and those products offered by the bureau, that
indemnify or insure employers against workers' compensation
losses in this state or that are sold to employers in this

state.

Section 2. That existing sections 4123.35, 4123.351,
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4123.352, and 4123.82 of the Revised Code are hereby repealed. 1091



