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133rd General Assembly

Regular Session S. B. No. 363
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Senator Hoagland
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A  B I L L

To amend sections 4928.143, 4928.20, 4928.231, 

4928.232, 4929.01, 4929.22, and 4929.29; to 

enact sections 4928.201 and 4929.271; and to 

repeal sections 4928.21 and 4929.26 of the 

Revised Code to eliminate automatic enrollment 

in governmental electric and natural gas 

aggregation programs. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4928.143, 4928.20, 4928.231, 

4928.232, 4929.01, 4929.22, and 4929.29 be amended and sections 

4928.201 and 4929.271 of the Revised Code be enacted to read as 

follows:

Sec. 4928.143. (A) For the purpose of complying with 

section 4928.141 of the Revised Code, an electric distribution 

utility may file an application for public utilities commission 

approval of an electric security plan as prescribed under 

division (B) of this section. The utility may file that 

application prior to the effective date of any rules the 

commission may adopt for the purpose of this section, and, as 
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the commission determines necessary, the utility immediately 

shall conform its filing to those rules upon their taking 

effect. 

(B) Notwithstanding any other provision of Title XLIX of 

the Revised Code to the contrary except division (D) of this 

section, divisions (I)(G), (J)(H), and (K) (I) of section 

4928.20, division (E) of section 4928.64, and section 4928.69 of 

the Revised Code: 

(1) An electric security plan shall include provisions 

relating to the supply and pricing of electric generation 

service. In addition, if the proposed electric security plan has 

a term longer than three years, it may include provisions in the 

plan to permit the commission to test the plan pursuant to 

division (E) of this section and any transitional conditions 

that should be adopted by the commission if the commission 

terminates the plan as authorized under that division. 

(2) The plan may provide for or include, without 

limitation, any of the following: 

(a) Automatic recovery of any of the following costs of 

the electric distribution utility, provided the cost is 

prudently incurred: the cost of fuel used to generate the 

electricity supplied under the offer; the cost of purchased 

power supplied under the offer, including the cost of energy and 

capacity, and including purchased power acquired from an 

affiliate; the cost of emission allowances; and the cost of 

federally mandated carbon or energy taxes; 

(b) A reasonable allowance for construction work in 

progress for any of the electric distribution utility's cost of 

constructing an electric generating facility or for an 

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47



S. B. No. 363 Page 3
As Introduced

environmental expenditure for any electric generating facility 

of the electric distribution utility, provided the cost is 

incurred or the expenditure occurs on or after January 1, 2009. 

Any such allowance shall be subject to the construction work in 

progress allowance limitations of division (A) of section 

4909.15 of the Revised Code, except that the commission may 

authorize such an allowance upon the incurrence of the cost or 

occurrence of the expenditure. No such allowance for generating 

facility construction shall be authorized, however, unless the 

commission first determines in the proceeding that there is need 

for the facility based on resource planning projections 

submitted by the electric distribution utility. Further, no such 

allowance shall be authorized unless the facility's construction 

was sourced through a competitive bid process, regarding which 

process the commission may adopt rules. An allowance approved 

under division (B)(2)(b) of this section shall be established as 

a nonbypassable surcharge for the life of the facility. 

(c) The establishment of a nonbypassable surcharge for the 

life of an electric generating facility that is owned or 

operated by the electric distribution utility, was sourced 

through a competitive bid process subject to any such rules as 

the commission adopts under division (B)(2)(b) of this section, 

and is newly used and useful on or after January 1, 2009, which 

surcharge shall cover all costs of the utility specified in the 

application, excluding costs recovered through a surcharge under 

division (B)(2)(b) of this section. However, no surcharge shall 

be authorized unless the commission first determines in the 

proceeding that there is need for the facility based on resource 

planning projections submitted by the electric distribution 

utility. Additionally, if a surcharge is authorized for a 

facility pursuant to plan approval under division (C) of this 
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section and as a condition of the continuation of the surcharge, 

the electric distribution utility shall dedicate to Ohio 

consumers the capacity and energy and the rate associated with 

the cost of that facility. Before the commission authorizes any 

surcharge pursuant to this division, it may consider, as 

applicable, the effects of any decommissioning, deratings, and 

retirements. 

(d) Terms, conditions, or charges relating to limitations 

on customer shopping for retail electric generation service, 

bypassability, standby, back-up, or supplemental power service, 

default service, carrying costs, amortization periods, and 

accounting or deferrals, including future recovery of such 

deferrals, as would have the effect of stabilizing or providing 

certainty regarding retail electric service; 

(e) Automatic increases or decreases in any component of 

the standard service offer price; 

(f) Consistent with sections 4928.23 to 4928.2318 of the 

Revised Code, both of the following: 

(i) Provisions for the electric distribution utility to 

securitize any phase-in, inclusive of carrying charges, of the 

utility's standard service offer price, which phase-in is 

authorized in accordance with section 4928.144 of the Revised 

Code; 

(ii) Provisions for the recovery of the utility's cost of 

securitization. 

(g) Provisions relating to transmission, ancillary, 

congestion, or any related service required for the standard 

service offer, including provisions for the recovery of any cost 

of such service that the electric distribution utility incurs on 
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or after that date pursuant to the standard service offer; 

(h) Provisions regarding the utility's distribution 

service, including, without limitation and notwithstanding any 

provision of Title XLIX of the Revised Code to the contrary, 

provisions regarding single issue ratemaking, a revenue 

decoupling mechanism or any other incentive ratemaking, and 

provisions regarding distribution infrastructure and 

modernization incentives for the electric distribution utility. 

The latter may include a long-term energy delivery 

infrastructure modernization plan for that utility or any plan 

providing for the utility's recovery of costs, including lost 

revenue, shared savings, and avoided costs, and a just and 

reasonable rate of return on such infrastructure modernization. 

As part of its determination as to whether to allow in an 

electric distribution utility's electric security plan inclusion 

of any provision described in division (B)(2)(h) of this 

section, the commission shall examine the reliability of the 

electric distribution utility's distribution system and ensure 

that customers' and the electric distribution utility's 

expectations are aligned and that the electric distribution 

utility is placing sufficient emphasis on and dedicating 

sufficient resources to the reliability of its distribution 

system. 

(i) Provisions under which the electric distribution 

utility may implement economic development, job retention, and 

energy efficiency programs, which provisions may allocate 

program costs across all classes of customers of the utility and 

those of electric distribution utilities in the same holding 

company system. 

(C)(1) The burden of proof in the proceeding shall be on 
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the electric distribution utility. The commission shall issue an 

order under this division for an initial application under this 

section not later than one hundred fifty days after the 

application's filing date and, for any subsequent application by 

the utility under this section, not later than two hundred 

seventy-five days after the application's filing date. Subject 

to division (D) of this section, the commission by order shall 

approve or modify and approve an application filed under 

division (A) of this section if it finds that the electric 

security plan so approved, including its pricing and all other 

terms and conditions, including any deferrals and any future 

recovery of deferrals, is more favorable in the aggregate as 

compared to the expected results that would otherwise apply 

under section 4928.142 of the Revised Code. Additionally, if the 

commission so approves an application that contains a surcharge 

under division (B)(2)(b) or (c) of this section, the commission 

shall ensure that the benefits derived for any purpose for which 

the surcharge is established are reserved and made available to 

those that bear the surcharge. Otherwise, the commission by 

order shall disapprove the application. 

(2)(a) If the commission modifies and approves an 

application under division (C)(1) of this section, the electric 

distribution utility may withdraw the application, thereby 

terminating it, and may file a new standard service offer under 

this section or a standard service offer under section 4928.142 

of the Revised Code. 

(b) If the utility terminates an application pursuant to 

division (C)(2)(a) of this section or if the commission 

disapproves an application under division (C)(1) of this 

section, the commission shall issue such order as is necessary 

to continue the provisions, terms, and conditions of the 
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utility's most recent standard service offer, along with any 

expected increases or decreases in fuel costs from those 

contained in that offer, until a subsequent offer is authorized 

pursuant to this section or section 4928.142 of the Revised 

Code, respectively. 

(D) Regarding the rate plan requirement of division (A) of 

section 4928.141 of the Revised Code, if an electric 

distribution utility that has a rate plan that extends beyond 

December 31, 2008, files an application under this section for 

the purpose of its compliance with division (A) of section 

4928.141 of the Revised Code, that rate plan and its terms and 

conditions are hereby incorporated into its proposed electric 

security plan and shall continue in effect until the date 

scheduled under the rate plan for its expiration, and that 

portion of the electric security plan shall not be subject to 

commission approval or disapproval under division (C) of this 

section, and the earnings test provided for in division (F) of 

this section shall not apply until after the expiration of the 

rate plan. However, that utility may include in its electric 

security plan under this section, and the commission may 

approve, modify and approve, or disapprove subject to division 

(C) of this section, provisions for the incremental recovery or 

the deferral of any costs that are not being recovered under the 

rate plan and that the utility incurs during that continuation 

period to comply with section 4928.141, division (B) of section 

4928.64, or division (A) of section 4928.66 of the Revised Code. 

(E) If an electric security plan approved under division 

(C) of this section, except one withdrawn by the utility as 

authorized under that division, has a term, exclusive of phase-

ins or deferrals, that exceeds three years from the effective 

date of the plan, the commission shall test the plan in the 
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fourth year, and if applicable, every fourth year thereafter, to 

determine whether the plan, including its then-existing pricing 

and all other terms and conditions, including any deferrals and 

any future recovery of deferrals, continues to be more favorable 

in the aggregate and during the remaining term of the plan as 

compared to the expected results that would otherwise apply 

under section 4928.142 of the Revised Code. The commission shall 

also determine the prospective effect of the electric security 

plan to determine if that effect is substantially likely to 

provide the electric distribution utility with a return on 

common equity that is significantly in excess of the return on 

common equity that is likely to be earned by publicly traded 

companies, including utilities, that face comparable business 

and financial risk, with such adjustments for capital structure 

as may be appropriate. The burden of proof for demonstrating 

that significantly excessive earnings will not occur shall be on 

the electric distribution utility. For affiliated Ohio electric 

distribution utilities that operate under a joint electric 

security plan, their total earned return on common equity shall 

be used for purposes of assessing significantly excessive 

earnings. If the test results are in the negative or the 

commission finds that continuation of the electric security plan 

will result in a return on equity that is significantly in 

excess of the return on common equity that is likely to be 

earned by publicly traded companies, including utilities, that 

will face comparable business and financial risk, with such 

adjustments for capital structure as may be appropriate, during 

the balance of the plan, the commission may terminate the 

electric security plan, but not until it shall have provided 

interested parties with notice and an opportunity to be heard. 

The commission may impose such conditions on the plan's 

termination as it considers reasonable and necessary to 
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accommodate the transition from an approved plan to the more 

advantageous alternative. In the event of an electric security 

plan's termination pursuant to this division, the commission 

shall permit the continued deferral and phase-in of any amounts 

that occurred prior to that termination and the recovery of 

those amounts as contemplated under that electric security plan. 

(F) With regard to the provisions that are included in an 

electric security plan under this section, the commission shall 

consider, following the end of each annual period of the plan, 

if any such adjustments resulted in excessive earnings as 

measured by whether the earned return on common equity of the 

electric distribution utility is significantly in excess of the 

return on common equity that was earned during the same period 

by publicly traded companies, including utilities, that face 

comparable business and financial risk, with such adjustments 

for capital structure as may be appropriate. In making its 

determination of significantly excessive earnings under this 

division, the commission shall, for affiliated Ohio electric 

distribution utilities that operate under a joint electric 

security plan, use the total of the utilities' earned return on 

common equity. Consideration also shall be given to the capital 

requirements of future committed investments in this state. The 

burden of proof for demonstrating that significantly excessive 

earnings did not occur shall be on the electric distribution 

utility. If the commission finds that such adjustments, in the 

aggregate, did result in significantly excessive earnings, it 

shall require the electric distribution utility to return to 

consumers the amount of the excess by prospective adjustments; 

provided that, upon making such prospective adjustments, the 

electric distribution utility shall have the right to terminate 

the plan and immediately file an application pursuant to section 
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4928.142 of the Revised Code. Upon termination of a plan under 

this division, rates shall be set on the same basis as specified 

in division (C)(2)(b) of this section, and the commission shall 

permit the continued deferral and phase-in of any amounts that 

occurred prior to that termination and the recovery of those 

amounts as contemplated under that electric security plan. In 

making its determination of significantly excessive earnings 

under this division, the commission shall not consider, directly 

or indirectly, the revenue, expenses, or earnings of any 

affiliate that is not an Ohio electric distribution utility or 

parent company. 

Sec. 4928.20. (A) The legislative authority of a municipal 

corporation may adopt an ordinance, or the board of township 

trustees of a township or the board of county commissioners of a 

county may adopt a resolution, under which, on or after the 

starting date of competitive retail electric service, it may 

aggregate in accordance with this section the retail electrical 

loads located, respectively, within the municipal corporation, 

township, or unincorporated area of the county and, for that 

purpose, may enter into service agreements to facilitate for 

those loads the sale and purchase of electricity. The 

legislative authority or board also may exercise such authority 

jointly with any other such legislative authority or board. For 

all customers that are not mercantile customers, an ordinance or 

resolution under this division shall specify whether that the 

aggregation will occur only with the prior, affirmative consent 

of each person owning, occupying, controlling, or using an 

electric load center proposed to be aggregated or will occur 

automatically for all such persons pursuant to the opt-out 

requirements of division (D) of this section. The aggregation of 

mercantile customers shall occur only with the prior, 
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affirmative consent of each such person owning, occupying, 

controlling, or using an electric load center proposed to be 

aggregated. Nothing in this division, however, authorizes the 

aggregation of the retail electric loads of an electric load 

center, as defined in section 4933.81 of the Revised Code, that 

is located in the certified territory of a nonprofit electric 

supplier under sections 4933.81 to 4933.90 of the Revised Code 

or an electric load center served by transmission or 

distribution facilities of a municipal electric utility. 

(B) If an ordinance or resolution adopted under division 

(A) of this section specifies that aggregation of customers that 

are not mercantile customers will occur automatically as 

described in that division, the ordinance or resolution shall 

direct the board of elections to submit the question of the 

authority to aggregate to the electors of the respective 

municipal corporation, township, or unincorporated area of a 

county at a special election on the day of the next primary or 

general election in the municipal corporation, township, or 

county. The legislative authority or board shall certify a copy 

of the ordinance or resolution to the board of elections not 

less than ninety days before the day of the special election. No 

ordinance or resolution adopted under division (A) of this 

section that provides for an election under this division shall 

take effect unless approved by a majority of the electors voting 

upon the ordinance or resolution at the election held pursuant 

to this division.

(C) Upon the applicable requisite authority under 

divisions If authorized by an ordinance or resolution under 

division (A) and (B) of this section, the legislative authority 

or board shall develop a plan of operation and governance for 

the aggregation program so authorized. Before adopting a plan 
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under this division, the legislative authority or board shall 

hold at least two public hearings on the plan. Before the first 

hearing, the legislative authority or board shall publish notice 

of the hearings once a week for two consecutive weeks in a 

newspaper of general circulation in the jurisdiction or as 

provided in section 7.16 of the Revised Code. The notice shall 

summarize the plan and state the date, time, and location of 

each hearing.

(D) No legislative authority or board, pursuant to an 

ordinance or resolution under divisions (A) and (B) of this 

section that provides for automatic aggregation of customers 

that are not mercantile customers as described in division (A) 

of this section, shall aggregate the electrical load of any 

electric load center located within its jurisdiction unless it 

in advance clearly discloses to the person owning, occupying, 

controlling, or using the load center that the person will be 

enrolled automatically in the aggregation program and will 

remain so enrolled unless the person affirmatively elects by a 

stated procedure not to be so enrolled. The disclosure shall 

state prominently the rates, charges, and other terms and 

conditions of enrollment. The stated procedure shall allow any 

person enrolled in the aggregation program the opportunity to 

opt out of the program every three years, without paying a 

switching fee. Any such person that opts out before the 

commencement of the aggregation program pursuant to the stated 

procedure shall default to the standard service offer provided 

under section 4928.14 or division (D) of section 4928.35 of the 

Revised Code until the person chooses an alternative supplier.

(E)(1) (C)(1) With respect to a governmental aggregation 

for a municipal corporation that is authorized pursuant to 

divisions (A) to (D) ofunder this section, resolutions may be 
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proposed by initiative or referendum petitions in accordance 

with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a governmental aggregation for a 

township or the unincorporated area of a county, which 

aggregation is authorized pursuant to divisions (A) to (D) 

ofunder this section, resolutions may be proposed by initiative 

or referendum petitions in accordance with sections 731.28 to 

731.40 of the Revised Code, except that:

(a) The petitions shall be filed, respectively, with the 

township fiscal officer or the board of county commissioners, 

who shall perform those duties imposed under those sections upon 

the city auditor or village clerk.

(b) The petitions shall contain the signatures of not less 

than ten per cent of the total number of electors in, 

respectively, the township or the unincorporated area of the 

county who voted for the office of governor at the preceding 

general election for that office in that area.

(F) (D) A governmental aggregator under division (A) of 

this section is not a public utility engaging in the wholesale 

purchase and resale of electricity, and provision of the 

aggregated service is not a wholesale utility transaction. A 

governmental aggregator shall be subject to supervision and 

regulation by the public utilities commission only to the extent 

of any competitive retail electric service it provides and 

commission authority under this chapter.

(G) (E) This section does not apply in the case of a 

municipal corporation that supplies such aggregated service to 

electric load centers to which its municipal electric utility 

also supplies a noncompetitive retail electric service through 
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transmission or distribution facilities the utility singly or 

jointly owns or operates.

(H) (F) A governmental aggregator shall not include in its 

aggregation the accounts of any of the following:

(1) A customer that has   not enrolled in or has   opted out 

of the aggregation   program  ;

(2) A customer in contract with a certified electric 

services company;

(3) A customer that has a special contract with an 

electric distribution utility;

(4) A customer that is not located within the governmental 

aggregator's governmental boundaries;

(5) Subject to division (C) of section 4928.21 of the 

Revised Code, a customer who appears on the "do not aggregate" 

list maintained under that section.

(I) (G) Customers that are part of a governmental 

aggregation under this section shall be responsible only for 

such portion of a surcharge under section 4928.144 of the 

Revised Code that is proportionate to the benefits, as 

determined by the commission, that electric load centers within 

the jurisdiction of the governmental aggregation as a group 

receive. The proportionate surcharge so established shall apply 

to each customer of the governmental aggregation while the 

customer is part of that aggregation. If a customer ceases being 

such a customer, the otherwise applicable surcharge shall apply. 

Nothing in this section shall result in less than full recovery 

by an electric distribution utility of any surcharge authorized 

under section 4928.144 of the Revised Code. Nothing in this 

section shall result in less than the full and timely 
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imposition, charging, collection, and adjustment by an electric 

distribution utility, its assignee, or any collection agent, of 

the phase-in-recovery charges authorized pursuant to a final 

financing order issued pursuant to sections 4928.23 to 4928.2318 

of the Revised Code.

(J) (H) On behalf of the customers that are part of a 

governmental aggregation under this section and by filing 

written notice with the public utilities commission, the 

legislative authority that formed or is forming that 

governmental aggregation may elect not to receive standby 

service within the meaning of division (B)(2)(d) of section 

4928.143 of the Revised Code from an electric distribution 

utility in whose certified territory the governmental 

aggregation is located and that operates under an approved 

electric security plan under that section. Upon the filing of 

that notice, the electric distribution utility shall not charge 

any such customer to whom competitive retail electric generation 

service is provided by another supplier under the governmental 

aggregation for the standby service. Any such consumer that 

returns to the utility for competitive retail electric service 

shall pay the market price of power incurred by the utility to 

serve that consumer plus any amount attributable to the 

utility's cost of compliance with the renewable energy resource 

provisions of section 4928.64 of the Revised Code to serve the 

consumer. Such market price shall include, but not be limited 

to, capacity and energy charges; all charges associated with the 

provision of that power supply through the regional transmission 

organization, including, but not limited to, transmission, 

ancillary services, congestion, and settlement and 

administrative charges; and all other costs incurred by the 

utility that are associated with the procurement, provision, and 
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administration of that power supply, as such costs may be 

approved by the commission. The period of time during which the 

market price and renewable energy resource amount shall be so 

assessed on the consumer shall be from the time the consumer so 

returns to the electric distribution utility until the 

expiration of the electric security plan. However, if that 

period of time is expected to be more than two years, the 

commission may reduce the time period to a period of not less 

than two years.

(K) (I) The commission shall adopt rules to encourage and 

promote large-scale governmental aggregation in this state. For 

that purpose, the commission shall conduct an immediate review 

of any rules it has adopted for the purpose of this section that 

are in effect on the effective date of the amendment of this 

section by S.B. 221 of the 127th general assembly, July 31, 

2008. Further, within the context of an electric security plan 

under section 4928.143 of the Revised Code, the commission shall 

consider the effect on large-scale governmental aggregation of 

any nonbypassable generation charges, however collected, that 

would be established under that plan, except any nonbypassable 

generation charges that relate to any cost incurred by the 

electric distribution utility, the deferral of which has been 

authorized by the commission prior to the effective date of the 

amendment of this section by S.B. 221 of the 127th general 

assembly, July 31, 2008.

Sec. 4928.201.   (A) Any person automatically enrolled in a   

governmental aggregation program provided by a governmental 

aggregator pursuant to section 4928.20 of the Revised Code as it 

existed prior to the effective date of ___.B.___ of the 133rd 

general assembly may opt out of the program at any time, without 

paying a switching fee. 
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(B) Any person that opts out of an aggregation program 

under this section shall default to the standard service offer 

provided under section 4928.14 or division (D) of section 

4928.35 of the Revised Code until the person chooses an 

alternative supplier.

Sec. 4928.231. (A) An electric distribution utility may 

apply to the public utilities commission for a financing order 

that authorizes the following: 

(1) The issuance of phase-in-recovery bonds, in one or 

more series, to recover uncollected phase-in costs;

(2) The imposition, charging, and collection of phase-in- 

recovery charges, in accordance with the adjustment mechanism 

approved by the commission under section 4928.232 of the Revised 

Code, and consistent with the commission's authority regarding 

governmental aggregation as provided in division (I) (G) of 

section 4928.20 of the Revised Code, to recover both of the 

following:

(a) Uncollected phase-in costs;

(b) Financing costs.

(3) The creation of phase-in-recovery property under the 

financing order.

(B) The application shall include all of the following:

(1) A description of the uncollected phase-in costs that 

the electric distribution utility seeks to recover through the 

issuance of phase-in-recovery bonds;

(2) An estimate of the date each series of phase-in-

recovery bonds are expected to be issued;
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(3) The expected term during which the phase-in costs 

associated with the issuance of each series of phase-in-recovery 

bonds are expected to be recovered;

(4) An estimate of the financing costs, as described in 

section 4928.23 of the Revised Code, associated with the 

issuance of each series of phase-in-recovery bonds;

(5) An estimate of the amount of phase-in-recovery charges 

necessary to recover the phase-in costs and financing costs set 

forth in the application and the calculation for that estimate, 

which calculation shall take into account the estimated date or 

dates of issuance and the estimated principal amount of each 

series of phase-in-recovery bonds;

(6) For phase-in-recovery charges not subject to 

allocation according to an existing order, a proposed 

methodology for allocating phase-in-recovery charges among 

customer classes, including a proposed methodology for 

allocating such charges to governmental aggregation customers 

based upon the proportionate benefit determination made under 

division (I) (G) of section 4928.20 of the Revised Code;

(7) A description of a proposed adjustment mechanism for 

use as described in division (A)(2) of this section;

(8) A description and valuation of how the issuance of the 

phase-in-recovery bonds, including financing costs, will both 

result in cost savings to customers and mitigate rate impacts to 

customers when compared to the use of other financing mechanisms 

or cost-recovery methods available to the electric distribution 

utility;

(9) Any other information required by the commission.

(C) The electric distribution utility may restate or 
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incorporate by reference in the application any information 

required under division (B)(9) of this section that the electric 

distribution utility filed with the commission under section 

4909.18 or sections 4928.141 to 4928.144 of the Revised Code or 

section 4928.14 of the Revised Code as it existed prior to July 

31, 2008.

Sec. 4928.232. (A) Proceedings before the public utilities 

commission on an application submitted by an electric 

distribution utility under section 4928.231 of the Revised Code 

shall be governed by Chapter 4903. of the Revised Code, but only 

to the extent that chapter is not inconsistent with this section 

or section 4928.233 of the Revised Code. Any party that 

participated in the proceeding in which phase-in costs were 

approved under section 4909.18 or sections 4928.141 to 4928.144 

of the Revised Code or section 4928.14 of the Revised Code as it 

existed prior to July 31, 2008, shall have standing to 

participate in proceedings under sections 4928.23 to 4928.2318 

of the Revised Code. 

(B) When reviewing an application for a financing order 

pursuant to sections 4928.23 to 4928.2318 of the Revised Code, 

the commission may hold such hearings, make such inquiries or 

investigations, and examine such witnesses, books, papers, 

documents, and contracts as the commission considers proper to 

carry out these sections. Within thirty days after the filing of 

an application under section 4928.231 of the Revised Code, the 

commission shall publish a schedule of the proceeding.

(C)(1) Not later than one hundred thirty-five days after 

the date the application is filed, the commission shall issue 

either a financing order, granting the application in whole or 

with modifications, or an order suspending or rejecting the 
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application.

(2) If the commission suspends an application for a 

financing order, the commission shall notify the electric 

distribution utility of the suspension and may direct the 

electric distribution utility to provide additional information 

as the commission considers necessary to evaluate the 

application. Not later than ninety days after the suspension, 

the commission shall issue either a financing order, granting 

the application in whole or with modifications, or an order 

rejecting the application.

(D)(1) The commission shall not issue a financing order 

under division (C) of this section unless the commission 

determines that the financing order is consistent with section 

4928.02 of the Revised Code.

(2) Except as provided in division (D)(1) of this section, 

the commission shall issue a financing order under division (C) 

of this section if, at the time the financing order is issued, 

the commission finds that the issuance of the phase-in-recovery 

bonds and the phase-in-recovery charges authorized by the order 

results in, consistent with market conditions, both measurably 

enhancing cost savings to customers and mitigating rate impacts 

to customers as compared with traditional financing mechanisms 

or traditional cost-recovery methods available to the electric 

distribution utility or, if the commission previously approved a 

recovery method, as compared with that recovery method.

(E) The commission shall include all of the following in a 

financing order issued under division (C) of this section:

(1) A determination of the maximum amount and a 

description of the phase-in costs that may be recovered through 
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phase-in-recovery bonds issued under the financing order;

(2) A description of phase-in-recovery property, the 

creation of which is authorized by the financing order;

(3) A description of the financing costs that may be 

recovered through phase-in-recovery charges and the period over 

which those costs may be recovered;

(4) For phase-in-recovery charges not subject to 

allocation according to an existing order, a description of the 

methodology and calculation for allocating phase-in-recovery 

charges among customer classes, including the allocation of such 

charges, if any, to governmental aggregation customers based 

upon the proportionate benefit determination made under division 

(I) (G) of section 4928.20 of the Revised Code;

(5) A description of the adjustment mechanism for use in 

the imposition, charging, and collection of the phase-in-

recovery charges;

(6) The maximum term of the phase-in-recovery bonds;

(7) Any other provision the commission considers 

appropriate to ensure the full and timely imposition, charging, 

collection, and adjustment, pursuant to an approved adjustment 

mechanism, of the phase-in-recovery charges described in 

divisions (E)(3) to (5) of this section.

(F) The commission may, in a financing order, afford the 

electric distribution utility flexibility in establishing the 

terms and conditions for the phase-in-recovery bonds to 

accommodate changes in market conditions, including repayment 

schedules, interest rates, financing costs, collateral 

requirements, required debt service and other reserves, and the 

ability of the electric distribution utility, at its option, to 
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effect a series of issuances of phase-in-recovery bonds and 

correlated assignments, sales, pledges, or other transfers of 

phase-in-recovery property. Any changes made under this section 

to terms and conditions for the phase-in-recovery bonds shall be 

in conformance with the financing order.

(G) A financing order may provide that the creation of 

phase-in-recovery property shall be simultaneous with the sale 

of that property to an assignee as provided in the application 

and the pledge of the property to secure phase-in-recovery 

bonds.

(H) The commission shall, in a financing order, require 

that after the final terms of each issuance of phase-in-recovery 

bonds have been established, and prior to the issuance of those 

bonds, the electric distribution utility shall determine the 

resulting phase-in-recovery charges in accordance with the 

adjustment mechanism described in the financing order. These 

phase-in-recovery charges shall be final and effective upon the 

issuance of the phase-in-recovery bonds, without further 

commission action.

Sec. 4929.01. As used in this chapter: 

(A) "Alternative rate plan" means a method, alternate to 

the method of section 4909.15 of the Revised Code, for 

establishing rates and charges, under which rates and charges 

may be established for a commodity sales service or ancillary 

service that is not exempt pursuant to section 4929.04 of the 

Revised Code or for a distribution service. Alternative rate 

plans may include, but are not limited to, methods that provide 

adequate and reliable natural gas services and goods in this 

state; minimize the costs and time expended in the regulatory 

process; tend to assess the costs of any natural gas service or 
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goods to the entity, service, or goods that cause such costs to 

be incurred; afford rate stability; promote and reward 

efficiency, quality of service, or cost containment by a natural 

gas company; provide sufficient flexibility and incentives to 

the natural gas industry to achieve high quality, 

technologically advanced, and readily available natural gas 

services and goods at just and reasonable rates and charges; or 

establish revenue decoupling mechanisms. Alternative rate plans 

also may include, but are not limited to, automatic adjustments 

based on a specified index or changes in a specified cost or 

costs.

(B) "Ancillary service" means a service that is ancillary 

to the receipt or delivery of natural gas to consumers, 

including, but not limited to, storage, pooling, balancing, and 

transmission.

(C) "Commodity sales service" means the sale of natural 

gas to consumers, exclusive of any distribution or ancillary 

service.

(D) "Comparable service" means any regulated service or 

goods whose availability, quality, price, terms, and conditions 

are the same as or better than those of the services or goods 

that the natural gas company provides to a person with which it 

is affiliated or which it controls, or, as to any consumer, that 

the natural gas company offers to that consumer as part of a 

bundled service that includes both regulated and exempt services 

or goods.

(E) "Consumer" means any person or association of persons 

purchasing, delivering, storing, or transporting, or seeking to 

purchase, deliver, store, or transport, natural gas, including 

industrial consumers, commercial consumers, and residential 
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consumers, but not including natural gas companies.

(F) "Distribution service" means the delivery of natural 

gas to a consumer at the consumer's facilities, by and through 

the instrumentalities and facilities of a natural gas company, 

regardless of the party having title to the natural gas.

(G) "Natural gas company" means a natural gas company, as 

defined in section 4905.03 of the Revised Code, that is a public 

utility as defined in section 4905.02 of the Revised Code and 

excludes a retail natural gas supplier.

(H) "Person," except as provided in division (N) of this 

section, has the same meaning as in section 1.59 of the Revised 

Code, and includes this state and any political subdivision, 

agency, or other instrumentality of this state and includes the 

United States and any agency or other instrumentality of the 

United States.

(I) "Billing or collection agent" means a fully 

independent agent, not affiliated with or otherwise controlled 

by a retail natural gas supplier or governmental aggregator 

subject to certification under section 4929.20 of the Revised 

Code, to the extent that the agent is under contract with such 

supplier or aggregator solely to provide billing and collection 

for competitive retail natural gas service on behalf of the 

supplier or aggregator.

(J) "Competitive retail natural gas service" means any 

retail natural gas service that may be competitively offered to 

consumers in this state as a result of revised schedules 

approved under division (C) of section 4929.29 of the Revised 

Code, a rule or order adopted or issued by the public utilities 

commission under Chapter 4905. of the Revised Code, or an 
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exemption granted by the commission under sections 4929.04 to 

4929.08 of the Revised Code.

(K) "Governmental aggregator" means either of the 

following:

(1) A legislative authority of a municipal corporation, a 

board of township trustees, or a board of county commissioners 

acting exclusively under section 4929.26 or 4929.27 of the 

Revised Code as an aggregator for the provision of competitive 

retail natural gas service;

(2) A municipal corporation acting exclusively under 

Section 4 of Article XVIII, Ohio Constitution, as an aggregator 

for the provision of competitive retail natural gas service.

(L)(1) "Mercantile customer" means a customer that 

consumes, other than for residential use, more than five hundred 

thousand cubic feet of natural gas per year at a single location 

within this state or consumes natural gas, other than for 

residential use, as part of an undertaking having more than 

three locations within or outside of this state. "Mercantile 

customer" excludes a customer for which a declaration under 

division (L)(2) of this section is in effect pursuant to that 

division.

(2) A not-for-profit customer that consumes, other than 

for residential use, more than five hundred thousand cubic feet 

of natural gas per year at a single location within this state 

or consumes natural gas, other than for residential use, as part 

of an undertaking having more than three locations within or 

outside this state may file a declaration under division (L)(2) 

of this section with the public utilities commission. The 

declaration shall take effect upon the date of filing, and by 
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virtue of the declaration, the customer is not a mercantile 

customer for the purposes of this section and sections 4929.20 

to 4929.29 of the Revised Code or the purposes of a governmental 

natural gas aggregation or arrangement or other contract entered 

into after the declaration's effective date for the supply or 

arranging of the supply of natural gas to the customer to a 

location within this state. The customer may file a rescission 

of the declaration with the commission at any time. The 

rescission shall not affect any governmental natural gas 

aggregation or arrangement or other contract entered into by the 

customer prior to the date of the filing of the rescission and 

shall have effect only with respect to any subsequent such 

aggregation or arrangement or other contract. The commission 

shall prescribe rules under section 4929.10 of the Revised Code 

specifying the form of the declaration or a rescission and 

procedures by which a declaration or rescission may be filed.

(M) "Retail natural gas service" means commodity sales 

service, ancillary service, natural gas aggregation service, 

natural gas marketing service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as 

defined in section 1.59 of the Revised Code, that is engaged on 

a for-profit or not-for-profit basis in the business of 

supplying or arranging for the supply of a competitive retail 

natural gas service to consumers in this state that are not 

mercantile customers. "Retail natural gas supplier" includes a 

marketer, broker, or aggregator, but excludes a natural gas 

company, a governmental aggregator as defined in division (K)(1) 

or (2) of this section, an entity described in division (A)(2) 

or (3) of section 4905.02 of the Revised Code, or a billing or 

collection agent, and excludes a producer or gatherer of gas to 

the extent such producer or gatherer is not a natural gas 
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company under section 4905.03 of the Revised Code.

(O) "Revenue decoupling mechanism" means a rate design or 

other cost recovery mechanism that provides recovery of the 

fixed costs of service and a fair and reasonable rate of return, 

irrespective of system throughput or volumetric sales.

Sec. 4929.22. For the protection of consumers in this 

state, the public utilities commission shall adopt rules under 

section 4929.10 of the Revised Code specifying the necessary 

minimum service requirements of a retail natural gas supplier or 

governmental aggregator subject to certification under section 

4929.20 of the Revised Code regarding the marketing, 

solicitation, sale, or provision, directly or through its 

billing and collection agent, of any competitive retail natural 

gas service for which it is subject to certification. Rules 

adopted under this section shall include additional consumer 

protections concerning all of the following:

(A) Contract disclosure. The rules shall include 

requirements that a retail natural gas supplier or governmental 

aggregator subject to certification under section 4929.20 of the 

Revised Code do both of the following:

(1) Provide consumers with adequate, accurate, and 

understandable pricing and terms and conditions of service, 

including any switching fees, and with a document containing the 

terms and conditions of pricing and service before the consumer 

enters into the contract for service;

(2) Disclose the conditions under which a customer may 

rescind a contract without penalty.

(B) Service qualification and termination. The rules shall 

include a requirement that, before a consumer is eligible for 
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service from a retail natural gas supplier or governmental 

aggregator subject to certification under section 4929.20 of the 

Revised Code, the consumer shall discharge, or enter into a plan 

to discharge, all existing arrearages owed to or being billed by 

the natural gas company from which the consumer presently is 

receiving service. The rules also shall provide for disclosure 

of the terms identifying how customers may switch or terminate 

service, including any required notice and any penalties.

(C) Minimum content of customer bills. The rules shall 

include all of the following requirements, which shall be 

standardized:

(1) Price disclosure and disclosures of total billing 

units for the billing period and historical annual usage;

(2) To the maximum extent practicable, separate listing of 

each service component to enable a customer to recalculate its 

bill for accuracy;

(3) Identification of the supplier of each service;

(4) Statement of where and how payment may be made and 

provision of a toll-free or local customer assistance and 

complaint number for the retail natural gas supplier or 

governmental aggregator, as well as a consumer assistance 

telephone number or numbers for state agencies, such as the 

commission, the office of the consumers' counsel, and the 

attorney general's office, with the available hours noted;

(5) Other than for the first billing after the effective 

date of initial rules adopted pursuant to division (A) of 

section 4929.20 of the Revised Code, highlighting and clear 

explanation on each customer bill, for two consecutive billing 

periods, of any changes in the rates, terms, and conditions of 
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service.

(D) Disconnection and service termination, including 

requirements with respect to master-metered buildings. The rules 

shall include policies and procedures that are consistent with 

sections 4933.12 and 4933.122 of the Revised Code and the 

commission's rules adopted under those sections, and that 

provide for all of the following:

(1) Coordination between suppliers for the purpose of 

maintaining service;

(2) The allocation of partial payments between suppliers 

when service components are jointly billed;

(3) A prohibition against switching, or authorizing the 

switching of, a customer's supplier of competitive retail 

natural gas service without the prior consent of the customer in 

accordance with appropriate confirmation practices, which may 

include independent, third-party verification procedures;

(4) A requirement of disclosure of the conditions under 

which a customer may rescind a decision to switch its supplier 

without penalty;

(5) Specification of any required notice and any penalty 

for early termination of contract.

(E) Minimum service quality, safety, and reliability.

(F) Customer information. The rules shall include 

requirements that a natural gas company make generic customer 

load pattern information available to a retail natural gas 

supplier or governmental aggregator as defined in division (K)

(1) or (2) of section 4929.01 of the Revised Code on a 

comparable and nondiscriminatory basis, and make customer 
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information available to a retail natural gas supplier or 

governmental aggregator as defined in division (K)(1) or (2) of 

section 4929.01 of the Revised Code on a comparable and 

nondiscriminatory basis unless, as to customer information, the 

customer objects. The rules shall ensure that each natural gas 

company provide clear and frequent notice to its customers of 

the right to object and of applicable procedures. The rules 

shall establish the exact language that shall be used in all 

such notices. The rules also shall require that, upon the 

request of a governmental aggregator defined in division (K)(1) 

of section 4929.01 of the Revised Code, solely for purposes of 

the disclosure required by division (D) of section 4929.26 of 

the Revised Code, or for purposes of a governmental aggregator 

defined in division (K)(2) of section 4929.01 of the Revised 

Code, a natural gas company or retail natural gas supplier must 

provide the governmental aggregator, in a timely manner and at 

such cost as the commission shall provide for in the rules, with 

the billing names and addresses of the customers of the company 

or supplier whose retail natural gas loads are to be included in 

the governmental aggregation.

(G) Ohio office. The rules shall require that a retail 

natural gas supplier maintain an office and an employee in this 

state.

Sec. 4929.271.   (A) Any person automatically enrolled in a   

governmental aggregation program provided by a governmental 

aggregator pursuant to section 4929.26 of the Revised Code as it 

existed prior to the effective date of ___.B.___ of the 133rd 

general assembly may opt out of the program at any time, without 

paying a switching fee.

(B) Any such person that opts out of the aggregation 
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program shall default to the natural gas company providing 

distribution service for the person's retail natural gas load, 

until the person chooses an alternative supplier.

Sec. 4929.29. (A)(1) The legislative authority of a 

municipal corporation described in division (K)(1) of section 

4929.01 of the Revised Code, the board of township trustees of a 

township, or the board of county commissioners of a county may 

petition the public utilities commission to require a natural 

gas company with fifteen thousand or more customers in this 

state to provide, upon the effective date of an ordinance or 

resolution authorized and adopted under section 4929.26 or 

4929.27 of the Revised Code, distribution service on a fully 

open, equal, and nondiscriminatory basis to consumers that are 

not mercantile customers and are within the area of the 

governmental aggregation and to which the company provides 

distribution service through distribution facilities it singly 

or jointly owns or operates.

(2) The legislative authority of a municipal corporation 

described in division (K)(2) of section 4929.01 of the Revised 

Code may petition the commission to require a natural gas 

company with fifteen thousand or more customers in this state to 

provide, upon the effective date of an ordinance adopted under 

Section 5 of Article XVIII, Ohio Constitution, distribution 

service on a fully open, equal, and nondiscriminatory basis to 

consumers that are within the area of the governmental 

aggregation and to which the company provides distribution 

service through distribution facilities it singly or jointly 

owns or operates.

(3) A retail natural gas supplier may petition the 

commission to require a natural gas company with fifteen 
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thousand or more customers in this state to so provide such 

fully open, equal, and nondiscriminatory service to all 

consumers that are not mercantile customers and to which the 

company provides distribution service through distribution 

facilities it singly or jointly owns or operates.

(B) Upon petition under division (A)(1), (2), or (3) of 

this section, the commission, after notice and opportunity for 

hearing and by order, may require that the natural gas company 

provide the service within the area specified in the petition, 

provided that the commission finds that the provision of the 

service within the area is in the public interest. The applicant 

shall have the burden of proof under this division. Chapter 

4903. of the Revised Code shall apply to a proceeding under this 

division.

(C) Upon the issuance of an order under division (B) of 

this section requiring distribution service on a comparable and 

nondiscriminatory basis within the area specified in the order, 

the natural gas company shall file with the commission under 

section 4905.30 of the Revised Code revised schedules under 

which the company shall provide the service so ordered. The 

commission shall act promptly to approve the schedules.

Section 2. That existing sections 4928.143, 4928.20, 

4928.231, 4928.232, 4929.01, 4929.22, and 4929.29 of the Revised 

Code are hereby repealed.

Section 3. That sections 4928.21 and 4929.26 of the 

Revised Code are hereby repealed.
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